‘EXT ANNUAL MEETING WILL BE HELD AT DETROIT, SEPTEMBER 2-4 
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Citizenship Committee Puts 
Constitution on Radio 


Anti-Evolution Laws Unconsti- 


tutional 
By BLEWETT LEE 


The Italian Positive School of 


Criminology 
By MICHAEL ANGELO MUSMANNO 


Legal Rights of an East Indian 
Idol 


By WILLIAM SETON GORDON 


Review of Recent Suprem 


Court Decisions 4 
By EDGAR BRONSON TOLMAN {= 


Annual Meeting to Be in City of 
Romantic History 


By WADE H. MILLIS 


Protection for Automobile 


Owners 
By J. P. CHAMBERLAIN 


Trade Marks and the United 
States Patent Office 


By KARL FENNING 
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You will have earned 


right to enjoy lite atte 


Not only that, 


vou will have earned enot 


reach ¢ 5 


11 


oney to allow you to r¢ 


in comtort. But will you | 


saved enough 


of every ten men fall 
down. They are good earners 
but poor savers. During 
their prosperous years they 
let the dollars that easily 
could be saved, slip through 
When they 


reach the age of retirement, 


their fingers. 


they have nothing to retire on 


Be the exception rather 
than the rule. Be the one 
man who eagerly greets the 
age of retirement as a doo 
opening to greater pleasures, 
rather than the nine others 
who are forced desperately to 


hang onto their jobs or tall 


back on relatives, friends, o1 





Chere’s where about nine 


You will have Earned the Right 
to Enjoy Life after 65 


but will you have 
the means to do so? 


The same life 
icy which pretect 
luring che years th 
ing up and greatl 
surance protecti 
you a liberal, dep 
come starting at 55 


ai d la sting as lon 


Che cost of sucha 
Surprisingly low! Only 
dollars per thousand pet 
more than you would 


straight life insurance: 


This policy 1S 
Insurance Annuity 
65. It js written by 
elers Insurance 
Hartford, Connecticut 
lravelers agent will 
give you the rate for 


and other details 


about it! 





Travelers income and endowment contracts provide the means for later comfort. 


T AH 


Tue Trave cers Inst N ( [HE TRAVELERS INDEMNITY COMPANY 
LIFE L. F. B LER, PRESIDENT 
ACCIDEN Hartford, Connecticut 


EABILITY, EALTH, t BILE, ILER, COMPENSATION, P, BURGLARY, 


S  -5 oe. wae 2 


LE R 


Tue TRAVELERS 
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Decisions of the Courts are the 
foundation on which the law is built 


When a number of controversies involving similar incidents had 
been decided the same way, a legal principal began to develop. 
@ Efforts to state these principles led to the preduction of treatises 
and, later, of text books and encyclopedias. J But the ‘‘case” remains 
the basis of it all, and reports of decisions are the primary sources of 


authority. 


Your Local Reporter brings you prompt reports from your 
own and some neighboring states 


Which Reporter Will You Add Next? 


YOU CAN BUY 





New York Court of Appeals, Massa- 
chusetts, Illinois, Indiana, and Ohio 
decisions since 1885, in the “North- 
eastern Reporter,” at the equivalent 
of 59 cents a volume of State Re- 


ports. 


Maine, New Hampshire, Vermont, 
Rhode Island, Connecticut, New 
Jersey, Pennsylvania, Delaware and 
Maryland decisions since 1885, in 
the “Atlantic Reporter,” at the 
equivalent of 63 cents a volume of 
State Reports. 


Michigan, Wisconsin, Minnesota, 
Iowa, Nebraska, and North and 
South Dakota decisions since 1879, 
in the “Northwestern Reporter,” at 
the equivalent of 57 cents a volume 
of State Reports. 


‘alifornia, Oregon, Kansas, Colorado, 


Nevada, Montana, Wyoming, Wash- 


ington, Idaho, Arizona, Utah, New 
Mexico, and Oklahoma decisions 
since 1883, in the “Pacific Report- 
er,” at the equivalent of 52 cents a 
volume of State Reports. 


Virginia, West Virginia, North Caro- 
lina, South Carolina, and Georgia 
decisions since 1887, in the “South- 
eastern Reporter,” at the equivalent 
of 82 cents a volume of State Re- 
ports. 


Florida, Alabama, Mississippi, and 
Louisiana decisions since 1887, in 
the “Southern Reporter,” at the 
equivalent of 96 cents a volume of 
State Reports. 


Kentucky, Tennessee, Arkansas, Mis- 
souri, and Texas decisions since 
1886, in the “Southwestern Report- 
er,” at the equivalent of 74 cents a 
volume of State Reports. 


There is also a remarkable saving in shelf room 


West Publishing Co. 


St. Paul, Minn. 
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Unknown and Missing 


Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W.C. COX & COMPANY 


Federal Reserve Bank Bldg., 
CHICAGO 


Why Every Lawyer Needs 
This New Indexed Bible 


He needs it because of its practical 
helpfulness in the practice of his profes- 
sion. ° 

No other Bible is so well arranged for 
the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located. 


What Prominent Lawyers Say 


Paul D. Dexter, 





erderly and wel] arranged volume.” 
Likes it Best of All “Best issue | Have Ever Seen” 


M. W. Pratt, Attorney, Fairfield, Als, Judge W. &. Brown, London, Ky., “I 

“I have several Bibles but find yours have used the New Indexed Bible, as 
judge of the court and attorney-at- 

law as well as in private life 

the best issue of the Bible I 

have been codified.” ever seen.” 


A Time Saver 
“Surely the Bible for the Lawyer’’ 

4. C. B. Brown, Judge Circuit Court, 
says Dyke Ballinger, Attorney, adding: Jefferson Co., Ala, “I value the New 
“I find that any particular subject Indexed Bibie above everything | I have 
may be easily located.” over seen. It is a time saver.’ 


Special Lawyer’s Edition—Only $7.50 


Bound in Law Buckram in harmony with other books in your law library 
completeness of this 
surprise and delight you 





You'll find it r wonderful help 3 Your practice 
Send only $7.50 for a copy today. our money back if you are oot mere 


than pleased. 


Buxton-Westerman Co. 
2t West Elm &t. Chicage, 1H. 


























NEVADA CORPORATIONS 





The present Nevada Corporation Act, which became effective 
March 31, 1925, contains all the provisions generally desired by 
corporations in the organization and conduct of their business. We 
desire to notify the bar of the country, generally, of its liberal 
provisions and to assist them in ascertaining its many advantages. 


Complete information and data furnished attorneys upon 
request to the home office of 
NEVADA AGENCY AND TRUST COMPANY 
or at the offices of its counsel, viz: 


New York: Cleveland: San Francisco: Reno: 
Walter Jeffrey Carlin, oulee. Hauxhurst, Jamison & Heller, Ehrman, White & Hoyt, Norcross, Cheney & Hoyt, 





2 Rector St.. New York rp, McAuliffe, Cheney Building, Rena, Nevada 
Bulkley Bidg., Cleveland, Ohio Nevada Bank Bldg. 
San Francisco, Cal. 


“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


NEVADA AGENCY AND TRUST COMPANY 


Organized 1903 
CHENEY BUILDING — RENO, NEVADA 
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EHCONOMY 


results from building your 
library on a definite plan 


The Annotated Reports System 


is a working library of law 
built on a definite plan 


American Law Reports 
Lawyers’ Reports Annotated 
American Decisions and Reports 
U. S. Supreme Court Reports, L. ed. 
British Ruling Cases English Ruling Cases 


and 


Ruling Case Law 


“‘The Sets of Simplicity and Service’’ 


The Lawyers Co-operative Publishing Co. 


ROCHESTER, N. Y. 


New York Manila Shanghai 
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Federal Court Cases Double in Ten Years: 


125,000 Filed inYear and 162,000 Pending 


(From the New York Times—June 13, 1925) 


Are you equipped for Federal practice? 
You should have 


Federal Statutes Annotated 


Up to date in 19 vols., Price $7.50 per volume 


Loveland’s Forms of Federal Practice 


and Procedure 
3 large volumes, Price $25.00 


Hopkins’ Federal Equity Rules, 
Annotated 


Fourth Edition 1924, Price $4.50 


Thorpe’s Federal Departmental 
Organization and Practice 
Just published. Price $12.00 


Send your orders for same to 


EDWARD THOMPSON COMPANY 


NORTHPORT, NEW YORK 
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JUST OFF THE PRESS! 





International Trade Mark 
| Law and Practice 


| 
| 3y 


Byfleet G. Ravenscroft 
Editor of the Patent and Trade Mark Review 
Patent Attorney 


\ reliable reference book particularly adapted 
to meet the needs and save the time of all those 
whose professions or occupations bring them into 
contact with questions bearing on trade marks. 

The work covers approximately 750 pages, 
standard law book size, and bound in Keratol. 


| 


PRICE: $15.00 POSTPAID 


Published by 


Trade Mark Law Publishing Co. 


37 West 43rd Street 
New York 














SPECIAL ANNOUNCEMENT 


MEMBERS ATTENDING CONVENTION 


AT 


DETROIT, MICH., SEPTEMBER 2nd-3rd-4th, 1925 


“FINEST CRUISE IN THE WORLD” 


The Great Lakes Transit Corporation S. S, Octorara 
leaves Buffalo 9:15 A.M., September Ist, affording a 
daylight cruise on Lake Erie, arriving Cleveland that 
evening and Detroit after breakfast September 2nd. 
Returning from Detroit S. S. Juniata September Sth, 
1 P.M. Meals and berth included in fare. 


For members in Western territory the S. S. Tionesta 
leaves Duluth August 30th, arrives Detroit Septem- 
ber 2nd, and leaves Detroit September 5th, arrives 
Duluth September 8th, stopping at Houghton, Sault 
Ste Marie, Mackinac Island, en route. All Railroad 
and Tourist Agents can arrange to sell through 
tickets and make reservations or address 


J. F. Condon 
General Passenger Agent 

Great Lakes Transit Corporation 
223 Erie St. 
Buffalo, N. Y. 














THE BOOK-CADILLAC HOTEL~—DETROIT 
WASHINGTON BLVD. AT MICHIGAN AVE. 





Unlimited Luxury 
at Limited Cost 


1200 Rooms With Bath 


$ 
4 and up 
475 Rooms at $4 and $5 


Guests of the Book-Cadillac pay no 
premium for the superlative comforts 
and service they enjoy at Detroit’s fin- 
est hotel. 


Exceptional facilities both in number 
of guest rooms and in the wide variety 
of restaurants allow an unusual com- 
bination of quality and low price. 


In warm weather all air 
supplied to restaurants is automatically 
cleansed and cooled 


Special Luncheon, $1.25 and Dinner de 
Luxe, $2.00 daily in Blue Room and Eng- 
lish Grill (Sundays excepted). Club 
Breakfast, 85c. and $1.00 in Venetian 
Room. Cafeteria service in Coffee Shop. 


Book: Oadillac 


HOTEL COMPANY - DETROIT 
Roy CARRUTHERS, President 
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An Unusual 
Insurance Home 
Administration Building, 
Maryland 
Casualty 
Company 















For an annual premium of $50.00, 
or less than a dollar a week, you can 
secure, if you are not engaged in a 





hazardous occupation, an Accident 






Policy paying $37,500 for death by 





the wrecking of a railroad train; 
$30,000 for death, loss of two limbs 
or both eyes by other public con- 







veyance accidents, including passen- 





ger elevators, also burning build- 





Casualty 
Insurance 








$37,500 for $50 





Maryland Casualty Company 


BALTIMORE 


We publish the Maryland Casualty Company Lawyers List. 







: 
. 


457% 


{Wr me 


ings; $15,000 for loss of life, limbs 
or sight by all other accidents. 


Total disability is covered for 
$100.00 a week for accidents of 
travel and $50.00 for ordinary acci- 
dents, payable for the entire period 
of disability, besides allowances for 
hospital or graduate nurse expenses 
or for operation fees. 


For full particulars send to the 
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What stenography 


was to long-hand 


in reporting— 


The Corporation Trust Company’s services 
in incorporation or qualification in any state 
are to the old methods, by which counsel 
made his own search of state laws, prece- 
dents, practice, court decisions, forms, etc., 
necessary for proper preparation of papers, 
and then followed through for himself all 
the many details required to complete the 
work. 

No matter 
intormation 


for what state you desire official 
regarding corporate matters, 





THE CORPORATION) 


37 Wall Street, New York 


i 


(TRUST: COMPANY 


The Corporation Trust Company can furnish 


it—quickly, accurately and complete. 


No 


matter in what state you wish to incorpo- 
rate or qualify a company, The Corporation 
Trust Company can attend to it for you— 
promptly, carefully and correctly—and all 
at a saving of time, trouble and expense for 


you. 


Our services in incorporation and qualifica- 
tion are extended to attorneys only. Write 
or telephone any office for details. 


A filiated with 
The Corporation Trust Companp Spstem 
15 Exchange Place, Jersey City 





Chicago, 112 W. Adams Street Washington, Colorado Bidg. Philadelphia, Land Title Bidg. 

Pittsburgh, Oliver Bidg Los Angeles, Bank of Italy Bidg Boston, 53 State Street 

Cleveland, Guardian Bidg St. Louls, Fed. Com. Trust Bldg (Corporation Registration Co.) 

Kansas City, Scarritt Bid Detroit, Dime Sav. nk Bldg. Alba Agency, 25 Washington Ave. 

Portland, Me., 281 St. John St Minneapolis, Security Bidg Buffalo Agency, Ellicott Square Bidg. 
WILMINGTON, DELAWARE 


The Corporation Trust Co. of America) 
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Announcement 


To the Members of the Bar of the United States: 


? 


We want you to get acquainted with the name “Baldwin’ 
in connection with law books and law publishing. It stands 
for something different and better than the old order. 


The name “Baldwin” is now identified with the Statutes, 
State Reports, Codes of Practice, Digests or Practice Books of 


NEW YORK, OHIO 
KENTUCKY and TENNESSEE 


Announcements will shortly be made in other states. 


We are in the market for manuscripts on legal subjects. 
Perhaps you have one, or have been thinking of writing one. We 
invite correspondence on the subject. Very liberal arrange- 
ments can be made. Address any of the following offices. 


The Baldwin Law Book Company 
20 Vesey Street, New York, N. Y. 


The Baldwin Law Publishing Co. The Baldwin Law Book Company 


1501 Euclid Ave., Cleveland, Ohio 125 South Fifth St., Louisville, Ky. 











WILLIAM EDWARD BALDWIN 


President 





The Banks Law Publishing Company 
New York City 


Oldest Law Book House in America 
Established in 1804 


WILLIAM EDWARD BALDWIN 
Vice Pres.-Gen. Mgr. 


Publishers Official Edition United States Supreme Court Reports Volumes | to 256. 
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Revised Rules of U. S. Supreme Court 
EVISED Rules of the Supreme Court of the 
United States were adopted on June 8, effec- 
1925. have been printed in 
pamphlet and contain as an appendix the 
Act of February 13, 1925, “to further define the 
jurisdiction of the circuit courts of appeals and of 
the Supreme Court, and for other purposes.” <A 


tive July 1, They 


torm 


number of the changes in former rules and certain 
new articles added in this revision are inserted to 
conform to the changes created by this recent leg- 
Art 
of decisions of 
the court of appeals of the District of 


islation 35, on “Review on writ of certiorari 
state courts, circuit courts of ap- 
peals and 
Columbia,” contains by way of addition an indica- 
tion of the character of the reasons which, “while 
neither fully controlling nor measuring the court’s 
discretion,” will be considered in connection with 
the question of granting a review on writ of cer- 
tiorari. The plain purpose of the revision, as evi- 
denced in numerous changes, is to diminish delay 
and expedite procedure as far as consistent with 
the rights of litigants. It may be added that the 
draftsmanship shows an improvement in the direc- 
tion of conciseness and simplicity. 


California Provides for Impartial Experts 

T the last session of the California Legislature 

a bill was passed and approved by the Gov- 
ernor, authorizing the Court to call in expert wit- 
nesses, whenever the testimony of experts is re- 
in medical cases, engineering cases, 
appraisals, The bill does not pre- 
clude parties calling their own experts in addition 
inted by the Court, but it does give 
| jury the opportunity of having the 


quired, whether 
otherwise. 


to those appx 
the judge an 
advice and opinion of experts who are impartial, 


disinterested, and under no sense of obligation 
whatever to either side. “The Court and the legal 
profession have long realized,” writes Senator Her- 
bert C. Jones of that state, author of the bill, “the 
inherent difficulty in the present system, namely, 
that it is almost impossible to avoid the situation 
of the expert acting as the hired advocate of the 
side that employs him. The Supreme Court of this 
state has commented on the need of some remedy, 
while such law writers as Professor Wigmore and 
such scholars as ex-President Eliot have pointed 
out that relief could come in some such legislation 
as this embodied in this new California law. 
Under such a law we will escape such spectacles 
as the Thaw case, in which District Attorney Je- 
rome, over a period of seven years, three times con- 
tended that Thaw was insane and twice that he 
was sane, and seemed to have no difficulty in get- 
ting the most noted experts to testify in favor of 
whatever position he was temporarily advocating.” 


Committee on Scope and Plan Acts 


HE special committee on Scope and Plan, ap- 

pointed by the Executive Committee, consisting 
of Chester I. Long, Frederick A. Brown and Wil- 
liam M. Hargest, met in the rooms of the Chicago 
Bar Association on Tuesday, June 30, 1925, and 
after hearing a number of interested parties, agreed 
on amendments to the Constitution and By-Laws 
defining the duties of the Committee on Commerce, 
Trade and Commercial Law, providing for a stand- 
ing committee on bankruptcy law and defining its 
duties. The proposed amendments are printed else- 
where in the Journat. They will be recommended 
to the Executive Committee, and if approved, will 
be presented to the Association at its Detroit meet- 


ing. 
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Final Intercollegiate Contest on Constitution 

HE National Intercollegiate Oratorical Contest 

of 1925 on the Constitution came to an end on 
June 5 in Los Angeles. In the presence of an im- 
mense audience the seven young collegians who had 
qualified to enter the finals by winning first place 
in the seven regional contests, presented their ten- 
minute orations on various phases of the Constitu- 
tion. Mr. H. M. Haldeman, president of the Better 
American Federation, was chairman, and Hon. R. E. 
L. Saner, the American Bar 


Association, presided 


former president of 


and introduced the speakers. 
In his opening address, Mr. Saner dwelt especially 
on the part which the teaching of American citizen 
ship in the schools must play in the preservation 
of this nation and its government 

There were 318 colleges in the United States 
entered in the contest which closed at Los Angeles. 
The board of judges consisted of Hon. Louis W. 
Myers, Chief Justice of the Supreme Court of Cali- 
fornia, Bishop William B. Stevens of the Episcopal 
Church, Prof. R. K. Immel of the University of 
Southern California, Mrs. Susan M. Dorsey, super- 
intendent of public schools, Prof. Charles A. Marsh 
of the University of California, Prof. E. D. Shurter 
and Benjamin F. Bledsoe, former judge of the Fed- 
eral Court. They awarded places and prizes to the 
contestants in the following order: Wight E 
Bakke, Northwestern University, Evanston, Illi- 
nois, first place, and prize, $2,000; George A. Creitz, 





Franklin & Marshall College, Lancaster, Pa., se 
ond place, and prize, $1,000; William M. Ryan, 





Edwards College, Austin, Texas, third place, at 
prize, $500; Edward T. Barret, Canisius College 
3uffalo, N. Y., fourth place, and prize, $450; Jacl 
P. McGuire, University of Oregon, fifth place, : 

prize, $400; J. Duane Squires, University of Nort! 


Dakota, sixth place, and prize, $350; Clarence \ 
Gifford, Wesleyan University, Middletown, ‘ 
seventh place, and prize, $300. 

While in Los Angeles for the purpose « f pre 
siding over this contest, Mr. Saner received thx 


following telegram from Mr. Hugh Henry Brows 
former member of the Executive Committee of th« 
American Bar Association, dated San Francis 


June 5: “Thoughtful Americans are rinning t 
understand the significance of the great work done 
by you and your associates as members of the 
American Bar Association’s Committee on Ameri 
can Citizenship. Your labors are fructifying in 


these annual contests. In ten years we will have 
a generation of citizens who know more al 
Constitution than any generation since Hamilt 
day and you will have made good the slogan coined 
by you as Chairman of that now fam 
tee, ‘to establish and maintain the Constitution in 
the hearts and minds of the people’.” It may 
interest in this connection to recall that 
16,000 high schools and over one million five hun- 
dred thousand 
in the contests over the country whi 


us Commit- 
be of 


about 


high school contestants participated 


were con 








Delaware Corporations 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIV ERSHIPS 


by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 250 pages Price $3.00 Postpaid 
Second Edition ready about July 1, 1925 











CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmington 132 








At “Close-Out” Prices 


Three estates have contributed to our stock, these sets making 
an overstock which must be reduced. Advise us what sets you 
are interested in that we may describe condition and quote an 
extremely low price. 

American Bankruptcy Reporter, complete 

American Decisions, 100 volumes. 

American Reports, 60 volumes. 

Rapalje’s Digest to both. 


American State Reports, 140 volumes, with Green's Digest 

Lawyers’ Reports Annotated, Old Series, 70 umes, and 
igest. 

L. R. A.—New Series, 52 volumes, and Digest 

L. R. A.—Third Unit, 24 volumes. 

English Ruling Cases, 27 volumes. 

Vermont Reports to Atlantic Reporter, 66 volumes in 


books. 

Massachusetts Reports to N. E. Rep’r 

Illinois Supreme Court Reports, 315 volumes 

Illinois Appellate Reports, 232 volumes 

Iowa Reports complete. 

Indiana Reports to N. E. Rep'r 

Michigan Reports to N. W. Rep’r. 

Wisconsin Reports to N. W. Rep’r. 

Iowa Reports to N. W. Rep’r. 

Kentucky Reports to S. . Rep’r. 

Decennial Digest, 25 volumes. 

American Digest, Key-Number Series, 1 A to 21 A 

Nebraska Reports complete. 

Utah Reports to Pac., 2 volumes. 

Idaho Reports to Pac., 1 volume. 

Colorado Reports to Pac., 6 volumes. 

American & English Encyclopedia of Law, 2d edition, 32 
volumes. 

Encyclopedia of Pleading & Practice, 23 volumes 

Cyc, 40 volumes. 

American State Trials, 13 volumes. 

American Criminal Reports, 15 volumes and Digest 

Negligence & Compensation Cases, 21 volumes and 2 Di- 
gests. 

Rose's Notes on U. S. Reports, ist edition, 17 volumes 

Co-op Digest United States Reports, 8 volumes 

Indiana Reports, volumes 102 to 150. 

Federal Reporter complete. 

New York Common Law 80 in 39 

Northwestern Reporter Digest, 14 volumes. 


This is an occasion to fill in gaps in your library at a very 
satisfactory price. Address 


GEORGE I. JONES, Law Bookseller 


202 So. Clark St., Chicago, Ill. 
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led by the final high school contest held at 
shington in May, presided over by President 
lidge and with five members of the Supreme 


irt acting as judges 


The Selden Society 


NE consequence of the American Bar Associa- 
tion’s trip to England has been a gratifying 


rease in the American support of the Selden So- 


ty. This valuable enterprise has since 1887 pub- 
ed the early sources of Anglo Saxon law with 
efficient staff of authors and editors led by the 
te Professor F. W. Maitland and an enthusiastic 
ill body of members led in America by the late 
rofessor James Bradley Thayer. After the Eng- 


trip Dean Wigmore, Dean Pound, Judge Mack, 
1 Mr. Richard W. Hale, the American Treasurer- 


Secretary, issued an appeal for American subscrip- 
ns which has met with substantial support. 
The American members will soon receive Vol- 
41 of the publications, a volume of Year Books 
ited by Mr. W. C. Bolland. The new members 
1 then learn what the old members have always 
joyed in the way of acquaintance with the fresh 
nd “modern” features of early English litigation. 
stances of this are in this volume 
For instance, North American attorneys at law 
vho have practiced in Latin America are today 
noyed by the rule that a written power of at- 
rney to plead is a prime necessity. We may learn 





here that in Hilary Term, 4 Edw. III, the lack of 
such a recorded power was held to subject the at- 
torney to fine and imprisonment. 

There is a passage in Mr. Bolland’s introduc- 
tion about the manners you must use when plead- 
ing against the King which has a curious likeness 
to recent German law about speaking disrespect- 
fully of William of Hohenzollern. 

There is an interesting line of American de- 
cisions dealing with the question whether anything 
is a statute if the clerks of the two branches of a 
legislature do not so record it. Mr. Bolland’s in- 
troduction deals with the question of a statute of 
Parliament lacking the Great Seal. Mr. Justice 
Hillary in 19 Edw. ITI damns a statute as “not 
a statute sealed” and Mr. Sergeant Willoughby at 
the bar echoes and agrees, saying, “No, the Pre- 
lates made it themselves.” 

In an interesting separate paper on The Book 
of Assizes, the last volume of the printed Maynard 
edition of the Year Books, Mr. Bolland, the editor 
of the Selden Society, has recently given us some 
other fresh and interesting lights upon early Eng- 
lish law. 

“Just as M. Jourdain in Moliere’s comedy was 
surprised to find that he had been writing prose all 
his life without knowing it,” so the average lawyer 
would be a little shocked if any law book gave him 
instructions how to use Arabic numerals. But to 
the users of early English law books, they were 
a novelty called Algorism which had been ex- 
pounded, Ricuarp W. Hate. 
















FOR 
FOR 
FOR 











IN RE: 


LAW LIBRARIES 


WE APPRAISE LAW LIBRARIES 


DISSOLUTION OF FIRMS 
DIVISIONS 
ESTATES 


FOR INCOME AND INHERITANCE TAX PURPOSES 


We pay the highest possible cash prices for any saleable book or set of books 


We can supply any law books in print and carry a large stock of out of print bopks. 


ATLANTA, 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 






GEORGIA 








LAW 





BOOKS PUBLISHED, BOUGHT SOLD AND EXCHANGED 






































AMERICAN Bar ASSOCIATION JOURNAL 








aa BROS rest Faavivaa® 1Faes at sags i 


yt! 
yg Vall 


yl 


TAT Renn 
Vint! 


IMPORTANT IMPORTANT 


Cook on Corporations, 
Eighth Edition 


Revised, Enlarged and Rewritten by the Author, 
WILLIAM W. COOK 


Please remember this 


The eighth edition of this great work is ten years later than 
the seventh. In these ten years many decisions were rendered 
and many new principles laid down. 


It contains about eight hundred pages of text and notes and 
upwards of 6500 more cases than the previous edition. 


It is not merely a digest of corporation decisions. It is a 
scholarly, practical treatise in which all the decisions of the 


courts affecting corporations are analyzed and applied. 


If COOK ON CORPORATIONS is not in your library you are 
working at a disadvantage. 


SIX LARGE VOLUMES PRICE $50.00 
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ANTI-EVOLUTION LAWS UNCONSTITUTIONAL 


itute Recently Passed in Tennessee on Subject—State Constitutional Provisions—No Doubt 
of Power of State to Abolish Public Schools or Forbid Teaching Biological Science, But 
Recent Case Presents Different Question—Does Fourteenth Amendment Apply? 


By Biewett Lee 
Of the New York City Bar 


] 


- 
1925, 


the 


the 
following statute: 


> 
B 


N March 
nessee enacted 
An Act prohibiting the teaching of the Evolution 
eory in all the Universities, Normals, and all other 
iblic schools of Tennessee, which are supported in whole 
in part by the public school funds of the State, and to 
vide penalties for the violations thereof. 

SECTION 1 se Ir Enactep py THe GENERAL ASSEM- 
Y OF THE STATE OF TENNESSEE, That it shall be unlawful 
any of. the Universities, Normals, and 
ls of the State which are supported 
by the public school funds of the 
theory that denies the story of the 
man as taught in the Bible, and to 
has descended from a lower order 


r any teacher in ; 
1 other Public 
whole or in 
State,” to teach 
ivine Creation 
teach instead that man 
f animals. 
SECTION 2. Bz FurTHeR Enactep, That any teacher 
uund guilty of the violation of this Act, shall be guilty of 
misdemeanor, and upon conviction, shall be fined not less 
$100.00) Dollars nor more than Five 
Dollars for each offense. 
Ir FurrwHer Enactep, That this Act 
its passage, the public welfare 


schoo 


part 
any 


ot 


I 


One Hundred 
Hundred ($500.00 
SECTION HE 
take effect from 
requiring it. 
It will be noticed at once that the statute does 
‘t punish simply teaching that man has descended 
from a lower order of animals, but this teaching 
must be instead of the story of the Divine Creation 
f man as taught in the Bible, so that, unless evolu- 
n takes the form of a theory that denies the 
ry of the Divine Creation of man as taught in 
he Bible, apparently no violation of the statute has 
curred. As well known, it the belief of 
many scientific men that there is no conflict be- 
tween the Bible story and evolution® so that, if 
the Bible ry and the doctrine of evolution 
taught, t teaching of evolution not being 
fact such as to be a denial of the Bible story, 
it is dificult to see how there would be any viola- 
n of the statute. The statute might well be held 
d for uncertainty. It is conceivable, however, 
that the statute might be construed to mean that 
mere teaching of evolution would constitute 
crime, and that the statute itself makes such 
teaching a denial of the Bible story of Creation, 
it the statute creates for legal purposes a conflict 
tween evolution and the Bible. The mere fact 
the statute did this would not necessarily make it 
constitutional, for the Legislature is creating 
and defining a new crime.* This construction, how- 
er, might make the statute unconstitutional as 
embracing a subject not expressed in the title,* 
pecially if the last “and” in Section 1 were con- 


than 
an 


and after 


is 


1S 


rit st 


re he 


or 


strued to mean 
4 bh : ; . c ’ ) = 
The indictment in May, 1925, of I rofessor John 


Mr Robert S. Keebler, in a recent address before the Ten- 
Zar Association, has pointed out that the statute covers @ col- 
part th United Sates government. 

exan Evolution Faith, H. H. 


] 
ee Bar 
supported in 
See, for 
» (Princeton Universi 
Wigmore on fF 
“No bill shall 
that su 


17. 


€ 
2 ple and Christian by 


d. 1923) 1059, Sec. 1354 
embraces more than one 
Tenn. Const 


4 
ject, 
sec 


I xpressed in the title.” 


ject t 


Art. 
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T. Scopes, a teacher at Dayton, Tennessee, for 
violating this statute naturally excited the great- 
est interest throughout the country, and induces 
enquiry whether or not protection is to be found in 
existing constitutional limitations against enact- 
ments of this kind. 

Of the scientific merits of the doctrine that man 
has descended from a lower order of animals, it 
is enough to say that a man may hold this belief 
without being unreasonable, and many Christian 
men as well as many scientists in fact so believe. 
Of the constitutional merits of a statute which 
selects a passage from the Bible and makes it a 
criminal offense to teach in the public schools 
anything to the contrary, it is necessary to say 
more. The important thing to observe at the out- 
set is that a particular Protestant religious belief, 
of those commonly called Fundamentalists, com- 
prising many but not all of the members of some 
but not all of the religious sects existing in the 
State of Tennessee, is now by statute protected 
from examination in schools supported by general 
taxation, and to this end, a certain scientific theory 
of great interest and importance is forbidden to be 
taught at all in such schools. There is no restric- 
tion on teaching the Bible account, but only on 
teaching evolution. The statute, in short, endorses 
and makes official what is commonly called the 
doctrine of “special creation.” 

The constitutional limitations for the protec- 
tion of religious liberty were developed in this 
country for the most part earlier than the system 
of public schools, and it is not surprising to find 
that this particular use of the schools was not 
foreseen and dealt with in so many words. It 
would be equally surprising to find any particular 
constitutional provisions for the protection of 
freedom of teaching scientific subjects. That a 
temporary majority should convert the public 
schools into a protected citadel for certain approved 
views, economic, historical, biological, religious, or 
what not, was hardly to be expected. Evidently a 
legal opinion upon the validity of such a statute 
would have to be based upon constitutional clauses 
of a general nature, containing principles broad 
enough to cover the case, if such are to be found. 

It should be borne in mind that such a statute 
has a double aspect. Since it establishes a religious 
belief, it may transgress against the constitutional 
provisions in regard to religion, especially since 
the schools are supported by taxation, and since 
it forbids teaching a scientific theory, it may offend 
the provisions in regard to liberty or property. 

Taking up first the limitations in regard to 


religion, it may be remarked at once that the 
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American Colonies, almost all, practiced religious 
persecution similar in kind, if not equal in degree, 
to the persecutions in the Mother Country. Mary- 


land and particularly Rhode Island® were the shin 


ing exceptions in favor of religious freedom. Else 
where in the Colonies when a sect was strong 
enough, it established itself by government aid, 


and persecuted the other sects. The story is in 
structive, but not edifying. Suffice it to say that 
the prevailing dread of religious persecution, when 
the Constitution was adopted, was based upon 
bitter experience, and thoroughly well founded. 

The greatest landmark in the history of reli- 
gious liberty in America is the statute for religious 
freedom in Virginia, of which Thomas Jefferson 
was the author, who, as he tells us, had “sworn 
on the altar of God eternal enmity to every form 
of tyranny over the mind of man.” On his tomb- 
stone he caused this statute to be commemorated 
alongside the Declaration of Independence and the 
foundation of the University of Virginia. This Act 
is still the greatest human document on the subject 
of religious liberty, and even now is far in advance 
of the times. The statute is copied in full so that 
readers will have the whole before them, and know 
that nothing has been left out 


I. Wuereas, Atmicuty G hath created the 
free; that all attempts to influence it by temporal punish- 
ments or burthens, or by civil incapacitations, tend only to 
beget habits of hypocrisy and meanness, and are a depar- 
ture from the plan of the Holy Author of our religion, 
who being Lord both of body and mind, yet chose not to 
propagate it by coercions on either, as was in his Almighty 
power to do; that the impious presumption of legislators 
and rulers, civil as well as ecclesiastical, who being them 
selves but fallible and uninspired men, have assumed do- 
minion over the faith of others, setting up their own opin- 
ions and modes of thinking as the only true and infallible, 
and as such endeavoring to impose them on others, hath 
established and maintained false religions over the great- 
est part of the world, and through all time; that to compel 
a man to furnish contributions of money for the propa- 
gation of which he disbelieves, is sinful and 
tyrannical; that even the forcing him to support this or 
that teacher of his own religious persuasion, is depriving 
him of the comfortable liberty of giving his contributions 
to the particular pastor, whose morals he would make his 
pattern, and whose powers he feels most persuasive to 
righteousness, and is withdrawing from the ministry those 
temporary rewards, which proceeding from an approbation 
of their personal conduct, are an additional incitement to 
earnest and unremitting labours for the instruction of 
mankind; that our civil rights have no dependence on our 
religious opinions, any more than our opinions in physics 
or geometry; that therefore the proscribing any citizen as 
unworthy the public confidence by laying upon him an in 
capacity of being called to offices of trust and emolument, 
unless he profess or renounce this or that religious opinion, 
is depriving him injuriously of those privileges and advan 
tages to which in common with his fellow citizens he has 
a natural right; that it tends only to corrupt the principles 
of that religion it is meant to encourage by bribing with a 
monopoly of wordly honours and emoluments, those who 
will externally profess and conform to it; that though 
indeed those are criminal who do not withstand such 
temptation, yet neither are those innocent who lay the bait 
in their way; that to suffer the civil magistrate to intrude 
his powers into the field of opinion, and to restrain the 
profession or propagation of principles on supposition of 
their ill tendency, is a dangerous fallacy, which at once 
destroys all religious liberty, because he being of course 
judge of that tendency will make his opinions the rule of 


mind 


opinions 


5. Charter of 1663 
e “The Law it 


L 4 the United States in its relation to Religion” 
by Professor E. C, Gox 


lard, 10 Mich. L. Rev. 161 (1912), and Story 








on the Constitution under each Colony, passim “Religious Liberty 
in the United States,” 82 Am. L. Rev. 581, contains data on the sub 
ject collected by Prentiss Webster a general summary of doc 
trine see “Religious Liberty in Amer n Law” by Carl Zollman, 10 


Il. Law Review 190 (1915 
7. 12 Hen. St. 94 (1780 
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judgment, and approve or condem: 


others only as they shall square witl 








own; that it is time enough for the rightful purposes 
civil government, for its officers to interfere when pri 
ples break out into overt acts against pea nd good o1 
and finally, that truth is great and w prevail if left 
herself, that she is the proper and sufi t antagonist 
error, and has nothing to fear from th ct, unles 
human interposition disarmed of her natural weapons 
argument and debate, errors ceasing to be dang us wl 
it 1s permitted freely to contradict them 

II. Be Ir ENActep sy THE GEN! ASSEMBLY, TI 
no man shall be compelled to frequent or support a 
religious worship, place, or ministry ever, n I 
be enforced, restrained, molested, or ened in his b 
or goods, nor shall otherwise suffer on account of 
religious opinions or belief; but that all men shall 
free to profess, and by argument to maintain, their opini 
in matters of religion, and that the same shall in no w 
diminish, enlarge, or affect their civil capacities 

Ill. And though we well know that this assembl 
elected by the people for the ordinary { oses of legisla 
tion only, have no power to restrain the acts of succeeding 
assemblies, constituted with powers e t ur Own, a! 
that therefore to declare this act to be revocable wou 
be of no effect in law; yet we are free leclare, and d 
declare, that the rights hereby asserted f the natural 
rights of mankind, and that if any act ill be hereafter 
passed to repeal the present, or to narrow its operatior 
such act will be an infringement of natural right 

This statute is the best explanation of the 


provision in the First Amendment of the Consti- 


tution, “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof.” It is also p! vided there in 


Article VI, Section One, Paragraph Third, “N 
religious test shall ever be required as a qualifica 
tion to any office or public trust under the United 
States.” These provisions, however, do not apply 
to state, but only to federal legislation.* More or 


less similar clauses exist in the state constitutions 
to which alone we must look for protection against 
state legislation of this kind, at least so far as it 
not the Fourteent Amendment 





does violate 


something to be considered later. In some of 
the Western states, however, especially in those 
states where there have been Catholic or Mormon 


litically worth 
te protection for 


minorities strong enough to | 
considering, there is more defin 
religious minorities, and especially there are 
guards against the use of the public schools to fur 
ther the fortunes of particular 

Sectarian instruction is prohibited in the public 
educational institutions of many states, and in one 
state has been expressly prohibited in the State 
University.*° In three states at least, compulsory 
attendance on religious service is not to be required 


students in public schools or 


Sale 





of teachers or edu 





cational institutions. In a number of states (in 
cluding Tennessee) it is made the duty of the legis- 
lature to cherish literature and science The 
conscience in very many states is not to be cor 
trolled.** 

In Oklahoma (I, 2), it is provided that perfect 
toleration of religious sentiment shall be secured 
8. Permoli v. First Municipality I S 89, 609; 11 
Ed. 739 See Brunswick-Balke-( ! ( I 228 Fed. 9 

997 (1916), a case of a Sunday 
9. Ariz. XI, 7, XX, 7; Cal. IX, 8; ix, 8; 7 IX, 6 
Mont. XI, 9, Ord. I, 4; Nebr. VIII, 11; N me O: he. oe EE. 8 
N. M. XXI, 4; N. D. VIII, 147; Okla. I Ss. i VIII, 16, XXVI 
18 (4); Utah X, 1, Ord, III; Wis, X, 8; WV 
10 Wis. X, 6 
11. Mont. XI, 9; N. M. XII, 9; W VII 
2 Tenn, XI, 12. Similar in Ca Ix Vv I, 18; N 
Art. 82. 
t3. Ark. II, 24; Ga. I, Sec. I, 12; I Ka B. R. 7; K 
Minn. I, 16; Mo. II, 6; N. C. I, 26; N. I I, 4; Ol 7; Or 
3; Pa. I, 3; S. D. VI, 8; Tenn. I I I Utah I, 4; Wash 
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South Dakota, no man shall be denied any 
position” on account of his religious opinions. In 
most of the “Mountain States,” no religious quali- 
hers or students in public schools 


hnceations 
institutions of the State may 


public education 
requir d 
in the Constitution of Ten- 
ligion are as follows: 
rhat no human authority can, in any 
1 or interfere with the rights of con- 
preference shall ever be given, by 
establishment or mode of worship. 
hat no political or religious test, 
le! to support the constitution of the 
nited Sta this state, shall ever be required as 
ialification t ny office or public trust under this state. 
mnable that the State could abolish 
iltogether, or forbid the teaching 
nee or of part of it in the public 
wever, has not been done. The 
still to be taught, and the teacher 
ll teach them, but if he teaches contrary 
1 certain passage in the Bible, the interpretation 
vhich is apparently fixed by the statute, he 
mmits a cri! Can it be doubted that this is to 
control or with the rights of conscience,” 
[a te ier who conscientiously believes 
eaching either he must teach 
what he belie false, or suppress what he 
believes to be true. The control of and interference 
with consciet1 involved in such a law is really too 
plain for argument. Such a constitutional clause 
not give a right to a Jew to refuse to testify 
Saturday, or the right to work on 
Quaker the right to stay home 


‘+ 


[t is unque 


in case o 
in evolutio1 


loes 
in court on 


Sunday, or to 
from the war, or to a teacher the right to teach 


Pacifism in the schools. The state must protect 
itself, administer justice, and conserve the public 
health. But to teach a certain specific religious 
doctrine or teach the contrary is not a matter of the 
public safe ty 
\ teacher also has a position of “public trust” 
under the stat He is an employee of the gov- 
harged with the duty of instructing the 
the guardian of an 
infant ward holds a position of public trust. In 
the leading « on this subject, Maxey v. Beil, 
3aptist vainly tried to induce the court to remove 
an Universali is guardian on the ground that 
in Universalist was necessarily an infidel. The 
llowed Roger Williams in a 
better way Iministered a stern rebuke. The 

decision has followed in Missouri.”® 
To require a teacher, under penalty of punish- 
ment as a criminal, to teach nothing contrary to 
a certain religious doctrine prescribed by statute, 
» add a new test as a qualification 
for teaching f this can be done, he can be re- 
quired not to contradict in his teaching certain 
prescribed doctrines about slavery, polygamy, pro- 
tection of home industries, secession, the sale of 
indulgences, the shape and motions of the earth, 
the history of the Jews, the duration of geologic 
periods, tl its of trade unions, the free coinage 
the Ku Klux Klan, the guarantee by the 


of silver, tne 
state of bank osits, and so on. Sooner or later 


ernment < 
j 


young. It has been held that 
1 


Court, howe, 


is in substanc 


14 6; Mont. XI, 9; N. M. 
tion of Georgia pro- 

hok ling any public 

The court said, 


3 (19138); Ann. 
W. 827 


no educated and honorable man could take the 
position of teacher at all. Democrats could by law 
disqualify Republicans from teaching in the public 
schools, and Protestants do as much for Catholics. 
We would have the shameful period of test oaths 
back again. 

In the State of Oklahoma we have the follow- 
ing constitutional provision, the substance of which 
is found in many states 

Art. II, Sec. 5. No public money or property shall 

ever be appropriated, applied, donated, or used, directly or 
indirectly, for the use, benefit, or support of any sect, 
church, denomination, or system of religion, or for the 
use, benefit or support of any priest, preacher, minister, ot 
other religious teacher or dignitary, or sectarian institution 
as such. 

In the case of Connell v. Gray," a student of 
a State College, it was held, could not be required 
to contribute to a Young Men’s Christian Associa- 
tion. Much more would the funds appropriated 
for wen school purposes be used indirectly for 
the benefit or support of a denomination or system 
of religion and a preference given by law to a 
certain religious establishment or mode of worship, 
where school teachers are forbidden by law te con- 
tradict the teaching of a select passage of scripture, 
which exemplifies the religious doctrine of the 
Fundamentalist wing of certain evangelical sects. 
Such a faction would have its propaganda to a cer- 
tain extent paid for with public funds. In the duel 
between Faust and Valentine, Mephistopheles told 
Faust to attack only. Mephistopheles would look 
after the defense. The result showed that to be 
relieved of the trouble of defending one’s self is 
itself a benefit and support. Religions require 
propaganda, in the very nature of the case, but 
citizens who want their faith propagated must pay 
for it out of their own private funds. In the present 
instance there can be no question that the doctrine 
required by the statute is religious, for it concerns 
the inerrancy of the Scriptures, the inerrancy of 
the interpretation of the Scriptures being secured 
by the statute and made part of the law itself so 
far as the doctrine of evolution is concerned. The 
act interprets the Bible as condemning the doctrine, 
and the statute itself settles what the Bible means. 

No satisfactory definition of religion has been 
found in the law books”: nothing, for example, that 
our Buddhist fellow citizens in Hawaii might not 
object to, who do not believe in a personal God, 
or, in our sense, in immortality. They might have 
to be treated legally as atheists, although the 

Suddhist religion is said to have more followers 
than the Christian. We must not forget that we 
now have Mohammedans also under our flag. 

A man cannot indeed make whatever he pleases 
a religious question by incorporating it with his 
religious belief."° “There are few things, however 
simple, that stand indifferent in the view of all 
the sects into which the Christian world is divided,” 

[i 
17. 83 Okla. 591, 600 (1912). 


18. See for definitions McMasters v. State, 207 Pac. £66, 568 
(1922), 20 A, L. R, 292. The Oklahoma Criminal Court of Appeal 
had to consider whether or not spiritualism is a religion. A spirit 
medium was prosecuted for | fortunes for money. See “The 
Fortune Teller,” 9 Va. Law Rev. 249 (1928). If, however, Oklahoma 
had enacted a statute providing criminal punishment for those who 
inculcated any theory contrary to the Bible account of the Witch of 
there would have been the same _ religious question involved, 
that is the inerrancy of the Scriptures. Where a paid medium fore- 
tells the future as a me e bearer, as part of the service of a 
Spiritualist Church, the act the medium falls within the protection 
of the constitutional scanty of religious liberty. State v. De Laney 
(Supreme Ct. of N. J.), 122 Atl. 890 (1923). 

19. avis v. Beason, 188 U. S. 888 (1890); Mormon Church v 
U. S. 136 U. S. 1, 49, 60 (1890); Reynolds v. U. S., 98 U. S. 145, 

. 244, 


Endor, 


162 (1879), 26 L. Ed 
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said Chiei Justice Gibson.” A scientist might say 
that evolution is not a religious doctrine, and it 
would not be unless it is forcibly made to oppose 
the inerrancy of the Scriptures. It is unnecessary 
for purposes of constitutional interpretation to de- 
fine religion, for our national history makes it 
perfectly plain that the Constitution-makers meant 
by religion the Christian religion, the only one 
with which they were all familiar, and that par- 
ticular religion, as generally believed, accepts the 
book of Genesis as containing a Divine revelation. 
So for that matter does the Jewish religion, and 
to some extent the Mohammedan. 

The inerrancy of the Book of Genesis while not 
taught by all Christians is unquestionably a re- 
ligious doctrine in a Protestant country. The cases 
upon the constitutionality of pee ta the King 
James translation of the Bible to be read aloud in 
the public schools do not by any means present so 
strong a case from the standpoint either of religion 
or liberty as does this statute. It has been held 
that the Bible as a book is not sectarian, and is not 
forbidden to be purchased for a public school 
library.** The authorities are in conflict as to the 
constitutionality of requiring reading the Bible as 
part of the school exercises, although it is not with- 
out significance that in states where there are 
strong Catholic minorities, the decisions are against 
the constitutionality of requiring the reading of 
the King James version.2* Experientia docet. 

Unhappily the interest of men in religious 
liberty almost always comes to an end as soon as 
they personally have been made safe from molesta- 
tion by the authorities.” 


“20. Quoted in Commonwealth v. Herr, 229 Pa. St. 132, 143 (1910) 
sustaining a statute forbidding teachers to wear a religious garb in 
the public schools. 

21. Evans v. School District (Cal.) 222 Pac. 801 (1924) 

22. People v. Board of Education, 245 Ill. 384, 350 (1910), 92 
N. E. 251; 39 L. R,. A. (N. S.) 442; 19 An. Cas, 220 

Herold v. Caddo Parish School Directors, 186 La. 1034 (1915 
68 So. 116; L. R. A. 1915 D. 941; An. Cas. 1916 A. 806 


State v. Scheve, 95 Neb. 858 (1902), 98 N. W. 169; 59 L. R. A 
7. 
State v. Board S 44 N. W 
967; 20 Am, S. R. 41; 7 L. R. A. 330 
Contra. 
Wilkerson v. City of Rome, 
R, 1334, collecting the other authorities, 
ity. There is a strong dissenting opinion It is worth noticing that a 
public school exercise, consisting of Bible-reading, prayer and hymn is a 
miniature of the service of some of the larger Protestant denominations 
and should be of substantial service in imp! lanting in the minds of the 
scholars faith in the trustworthiness of the Scriptures read, the per 
sonality of God, the efficacy of prayer, and such doctrines of the 
Christian religion as may be contained in the passages read and sung 
Where everybody thinks alike on these subjects, no objection can 
fairly be made to such exercises. 
23. “All Infidels are in Law perpetui inimici, perpetual Enemies 
(for the Law presumes not that they will be converted, that being 
remota potentia, a Remote Possibility) for between them, as with the 
Devils, whose Subjects they be, and the Christian, there is perpetual 
Hostility, and can be no Peace.” Lord Coke in Calvin’s Case (1609) 7 
Co. Rep. at ff, 17a, 17b. For what became of this shameful doctrine 
see article “The State and Religious Non-conformity; an Historical 
by W. S. Holdsworth, the historian of English law, in 36 
Law uarterly Review 339 at p. 846 (Oct., 1920). The law of 
England seems now to have reached the position of full toleration 
Bowman v. Secular Society Limited (1917) A. C. 406; Bourne v 
Keane (1919) A. C. 815. See also the note in 31 Harvard Law 
Review 289 on “The Legality of Atheism” which in Chafee on Freedom 
of Speech 172 note, is attributed to Professor Austin W. Scott In 
some of the United States atheists still cannot testify or hold office 
Thus we find in the Tennessee Constitution, Article IX, Section 2, the 
following: 
“No person who denies the being of God, or a future state of 
rewards and punishments, shall hold any office in the civil department 
of this state.’ 
The disqualification at common law of the atheist as a witness arises 
because an oath is required And a similar situation arises in regard 
to an oath of office. In England the Oaths Act 1888, 51 & 52 Vict 
c. 46, allows a person of no religious belief to make his solemn affirma 
tion instead of an oath. The effect of disqualifying the atheist as a 
witness is usually to punish the party who needs his evidence The 
disqualification of atheists from holding office and testifying is found 
also in the Constitutions of Arkansas (XIX, 1) Maryland (D. R. 36, 
87) and North Carolina (VI, 8) In Mississippi (XIV, 465), Penn 
sylvania (I, 4), South Carolina (XVII, 4) and Texas (1, 4) as in Ten 
nessee the disqualifications in the Constitution extends to holding office 
only. Clergymen are disqualified from holding office in the Legisla 
ture by the Constitutions of Maryland (III, 11) and Tennessee (IX, 1) 
For the provisions of the State constitutions and statutes as to the dis 
qualification of atheists to testify, see Wigmore on Evidence (2d Ed 
1923) Sec, 1827. 


chool District No. 8, 76 Wis. 177 (1890), 
a very strong case. 


152 Ga., 762, 110 S. E. 895; 20 A. I 
which have a numerical major 


Retrospect” 





We can read in the laws of each community 
the point where religious liberty has stopped, 

beyond which the freedom of the human spirit ca 
in th 


safely be denied. In these cases of religion 
public schools, the courts deal with the subject 
if the children had no rights in the matter, but on 


their parents or guardians. If freedom of thougl 
is the most precious of human rights, the rights 
of the children to education ought also to be re 
spected. While school-children cannot be com 
pelled to study a particular subject in the publi 
schools against the wishes of their parents,** it is 
requiring a good deal of a child to make it subject 
itself to the cruel mockery of its fellows, by stand 
ing up alone against the religious views 
in the community. Very few adults 
cient moral courage for such a martyrdom 
judge might not be wholly free from weakness 
Much worse, however, than a « hild having t 
submit to religious exercises which are against its 
the requirement made of a teacher 


popular 
have sufh 


Eve 


conscience, is 


that he shall not teach what he believes, but shall 
teach either to the contrary or not at all. ‘This 
is indeed an ingenious tyranny over the mind 


3elief is in many cases not subject to the will, and 
for some Christian men it would be altogether im 
possible to believe what the makers of this statute 
evidently believe about the Biblical account of the 
creation of man. These unbelievers would insist 


to the last that the story that Eve was made out 
of Ada’s rib should be understood as poetry, not 
history, and would affirm that their austere op 
ponents had no sense of humor. The real effect 


of this statute is to deprive altogether a consider 
able part of the teaching profession of the oppor- 
tunity to teach in the public schools, for it would 
insult them to suggest that they need only become 


hypocrites. How could some of the educated 


teachers of science look their colleagues in the face, 
or preserve their own self-respect, if they obeyed 
this law? Some who obeyed it would be under 
suspicion, not of lacking science but of lacking 
religion. 

Assuming, however, that the statute safely 
runs the gauntlet of the State constitutional pro 
visions in regard to religion, the Fourteenth 


Amendment to the Constitution of the United 


States must still be considered, which forbids the 
states to deprive any person of life, liberty or 
property without due process of law leaching 


way to make a living, 
acquiring 
the Court 


is an ancient and honorable 

an exercise of liberty, a means of 

property. In Allgeyer v. L 
said, 

The liberty 

only the right of the 


outistana,* 


ndment 


means, not 
the mere 


mentioned in that ame 
citizen to be free from 


physical restraint of his person, as by incarceration, but 
the term is deemed to embrace the right of the citizen to 
be free in the enjoyment of all his cacultios ; to be free 
to use them in all lawful ways; to live and work where 
he will; to earn his livelihood by any ‘tewhal calling; to 
pursue any livelihood or avocation, and for that purpose 
to enter into all contracts which may be prope cessary 
and essential to his carrying out to a successful conclusion 


the purposes above mentioned. 
In the case of Meyer v. Nebraska,* the court 
had the case of a teacher before it who had been 
24. Hardwi ck v. Fruitridge School District Pac. 49 (1921), 
where pupils had been expelled for not taking part i dancing 
an exercise cont: ary to the scruples of their parents See also & 





A. L. R. 866 note (1920) 
25 165 U. S. 678, 589 (1897); 17 S. Ct. 427; 41 L. Ed 
26. 262 U. S. 390, 899, 400, 401-2 (192 ¢ I Ed. 1042; 43 


S. Ct. 625. 
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loctrine is that this liberty under the 
dment may not be interfered with, under 
ng the public interest, by legislative 
rary or without reasonable relation to 

he competency of the state to effect. 


ie time the court decided in the same 


cases in relation to 
Bartels v. State of 
teaching except in the English 
ie eighth grade. The interesting 
one of the cases decided a proviso 


other 
of 


two 
tne case 


+} 


nts below the eighth grade, was 
ional by all the Justices. Is it any 
forbid the teaching of German 
ot evolutionr 

School Law case, decided June 


~~ 


of a statute requiring all children 
ages to be sent to the public 
religious and secular private schools 
t, and the statute was held to de- 
th of liberty and property without 
In its opinion the court said: 


aw. 
practical result of enforcing the act 
would be destruction of appellees’ 
1 perhaps all other private primary 
children within the State of Oregon. 
engaged in a kind of undertaking not 


ful, but long regarded as useful and meri- 


there is nothing in the present records 
y have failed to discharge their obliga- 
students or the State. And there are no 
ynces or present emergencies which de- 
measures relative to primary educa- 


trine of Meyer v. Nebraska, 262 U. S. 
plain that the act of 1922 un- 
with the liberty of parents and 
the upbringing and education of 
eir control. 
fore pointed out, rights guaranteed by 
not be abridged by legislation which 
relation to some purpose within the 
State. The fundamental theory of 
all Governments in this Union repose 
power of the State to standardize 
them to accept instruction from 


entirely 
res 


rect 


forcing 


t the mere creature of the State; those 
and direct his destiny have the right, 
high duty, to recognize and prepare him 


ybligations. 


se 


+307 


Ww 
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thr 


al 


rporations, and, therefore, it is said, 
w themselves the liberty which the 
Iment guarantees Accepted in the 
true. Northwestern Life Insurance 
203 S. 243, Western Turf 

enburg, 204 U S 363. 
usiness and property for which they 
are threatened with destruction 
compulsion which appellants are 
present and prospective patrons of their 
urt has very protect 
ened by such action Raich, 
x v. Corrigan, Terrace 

U. S. 197 

ntirely true, as urged by counsel, that 
usiness has such an interest in possible 
nable him to restrain exercise of proper 
upon the ground that he will be de- 


1 1 


U 255 ; 


359, 
These 


tar to 
Truax v. 
U. S. 312; 


gone 


ions here sought are not against the 
Appellees ask protection 
unlawful interference 
3S 628; 67 L. Ed. 1047 
1017. renorted below in Society 
und Mary v. Pierce, 296 Fed. 


per power 


nreasonable and 


(192 ct 
i 5 
of Jesus 


mes 


with their patrons and the consequent destruction of their 
business and property. 

In this case the liberty of the parents and 
guardians was recognized as violated. In the 
Tennessee act the rights of nature students at 
Universities and Normal schools are involved. 
Indeed has not any child the right to study un- 
trammeled by arbitrary and capricious laws de- 
signed to bolster up a particular religious doctrine 
of certain members of certain sects? Is not the 
child’s liberty to acquire an education denied? 

It is of the essence of the matter that the re- 
quirement made by the statute has no logical 
relevancy to competency to teach. The teacher 
may accept the Bible narrative of man’s creation 
literally and still be a very poor teacher, and, on 
the other hand, he may believe in evolution and 
still be a very good teacher. His information and 
skill may be adequate to teach the subject well 
enough whether he believes in evolution or not. 
It arbitrary and capricious to disqualify a 
teacher because he cannot conscientiously teach a 
particular doctrine, whether or not he is a com- 
petent teacher. If this statute is valid, a similar 
statute cunningly framed would have disqualified 
to teach Galileo, the father of physical science, or 
even the Master himself, with his “It hath been 
said of old time,” quoting the Holy Scriptures, “but 
I say unto you,” something very different, requir- 
ing an infinitely higher standard of life. If this 
Tennessee statute is valid, then with the fifth 
chapter of Matthew before him the least lawyer 
could draw a statute which would exclude the Great 
Teacher. Once more we are back again to the days 
when false prefaces had to be written for the 
masterpieces of Copernicus and Descartes. The 
purging of school books has already begun. 

Tennessee has already learned the truth of the 
saying of Spinoza, disqualified to teach perhaps by 
this statute, but not by the suffrage of mankind: 
“Not only does liberty of thought harmonize with 
religion and with the good of the State, but it 
cannot be suppressed without ruining at the same 
time the peace of the State and religion.” 

New York City, July 1, 1925. 
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Increases in Judicial Salaries for 1925 


Chairman A. B. Andrews of the Committee 
on Judicial Salaries has up to date been advised of 
the following increases of salaries of the Supreme 
Court Judges of States during 1925: California from 
$8,000 to $10,000; Florida, $5,500 to $8,000; Iowa, 
$6,000 to $7,500; Tennessee, $5,500 to $7,500; Ore- 
gon. $5,250 to $7,500; Arkansas, $4,000 to $7,500. In 
addition, Tennessee has provided a $1,500 expense 
allowance, which makes practically a salary of 
$9,000. These six raises in 1925, writes Chairman 
Andrews, makes a splendid showing, considering 
that the greater part of the increases in preceding 
years were in the flush years of 1920 and 1921. 
Again, the fact that the lowest increase was to 
$7,500 is an encouraging feature. It is the hope 
and belief of the committee that other states in 
which the judicial salaries are entirely below the 
compensation which the importance of the position 
as well as the increased cost of living render suit- 
able, will follow the public-spirited example set at 
some of the recent legislative sessions. The com- 
mittee will continue to do everything possible to 
assist in securing this measure of simple justice. 









































































REVIEW OF RECENT SUPREME COURT DECISIONS 


Dissemination of Statistics by Trade Associations Without Attempt to Agree on | 
Violative of Sherman Act—Directed Verdict Improper in Second Coronado Coal 








rices Is Not 


; 


Trial — Oregon Compulsory Education Act Unconstitutional—New York 


Criminal Anarchy Statute Upheld—Income Tax 
Immigration Act of 1924 and Rights of Certain Chinese 


By 





Sherman Act,—Trade Associations 
Trade associations which openly and fairly gather and 
disseminate information as to the cost of their product, the 
volume of production, and other trade statistics, without 
attempting to reach an agreement as to prices or restrain- 
ing competition, do not thereby engage in unlawful restraint 
of commerce. 


Maple Flooring Manufacturers’ Association et al 


v. United States, Adv. Ops. 662, Sup. Ct. Rep. v. 45 p 
578. Cement Manufacturers’ Protective Association et 
al. v. United States, Adv. Ops. 672, Sup. Ct. Rep. v. 
45, p. 586. 

Each case arising under the Sherman Act 
to be determined upon the particular facts involved, 
and the two cases bearing the above titles, although 
very similar, were decided by the Supreme Court 
in two separate and extensive opinions. But it is 
the limited purpose of these reviews merely to set 
out the essential features of each new case in 
general relation to the previous decisions in that 
field; and the two cases, with reference to this pur- 
pose, are sufficiently alike to be considered to- 


S 


gether. 
In both cases the Government proceeded, 
under the Sherman Act, against associations of 


manufacturers that existed for the purpose of col- 
lecting and distributing to members trade informa 
tion. There was no contention in either case that 
there was any attempt to monopolize commerce in 
the commodity produced, or that there was any 
agreement fixing prices. The sole question con- 
sidered by the Court was whether the combination, 
as conducted, had the necessary effect of restrain 


ing commerce within the condemnation of the 
Sherman Act. 
The activities of the two associations varied 


somewhat, but were on the whole much alike. In 
the first case the organization was of producers of 
maple and other flooring. The association com- 
puted and distributed among members information 
as to the average cost of their product, as to freight 
rates, and other statistics. The association met 
regularly and discussed trade conditions, but the 
subject of prices was avoided. In what respects the 
Government contended these activities amounted 
to a combination in restraint of trade cannot be 
set out here. In both cases the District Courts 
granted the injunctions, and upon appeals both 
decrees were reversed. 

Mr. Justice Stone delivered the opinions of 
the Court. In the Maple Flooring case, after stat- 
ing the facts at length and reviewing relevant cases, 
he said in part: 

Competition does not become less free merely because 

the conduct of commercial operations becomes more intelli- 


EpGAR Bronson TOLMAN 


Publication— 
















gent through the free distribution of knowledge of all th 
essential factors entering into the commercial transaction 
General knowledge that there is an accumulation of surplus 
of any market commodity would undoubtedly tend to 
diminish production, but the dissemination of that informa- 
tion cannot in itself be said to be restraint upon commerce 
in any legal sense. The manufacturer is free to produce, 
but prudence and business foresight based on that knowl 
edge influences free choice in favor of more limited pr 


egins when 


duction. Restraint upon free competiti 
improper use is made of that information through any cor 
certed action which operates to restrain the freedom of 


action of those who buy and sell. 

He could not see that this information was any 
more subject to improper use than if it had been 
published by the Department of Commerce. He 
concluded: 

We realize that 


such information gathered and dis 


t ] 


trace oO! 





ness may 


seminated among the members of a 
be the basis of agreement or concerted action to lessen pro- 
duction arbitrarily or to raise prices beyond the levels of 
would prevail if no 


j 


such 


production and price which 
> eng aged 


agreement or concerted action ensued, an 
in commerce were left free to base individual initiative on 
full information of the essential elements of their business 
Such concerted action constitutes a restraint of commerce 
and is illegal and may be enjoined as may y other com- 
bination or activity necessarily resulting in such concerted 
action as was the subject of consideration in American 
Column & Lumber Co. v. United States, and United States 
v. American Linseed Oil Co. But in the absence of proof 
of such agreement or concerted action hav been actually 
reached or actually attempted, under the present plan of 
operation of defendants we can find no basis in the gather- 
ing and dissemination of such information by them or in 
their activities under their present organiz f 


those 














ation for the 
inference that such concerted action will necessarily result 
within the rule laid down in those cases 

We decide only that trade associations 
or persons or corporations which openly and fairly gather 
and disseminate information as to the cost of their product, 
the volume of production, the actual price which the 
produce has brought in past transactions, stocks of mer- 
chandise on hand, approximate cost of transportation from 
the principal point of shipment to the points of consump- 
tion, as did these defendants and who, as they did, meet 
and discuss such information and statistics without how 
ever reaching or attempting to reach any agreement or any 
concerted action with respect to prices or production or 
restraining competition, do not thereby engage in unlawful 
restraint of commerce. 


r combinations 


In the Cement Manufacturers’ case there was a 


special circumstance in that there was a trade cus- 
tom whereby cement sold for future delivery 
for use on a certain job. The contractor 
required to take the cement unless he chose to 
a contractor ordered from several manu 
facturers, and, although manufacturer was 
obligated to supply only was 
actually needed on that job, sometimes a contrac- 
tor “padded his contract” by taking in excess of his 
needs. To prevent this, the association required 
all members to make prompt and reports 


was 
was not 


Sometimes 
each 


such cement as 


detailed 
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feature, Mr. Justice Stone said: 


We do not s wever, in the activity of the defend- 
ants with respect to specific job contracts any basis for 
he contention that they constitute an unlawful restraint 

commerce e Government does not rely on any 
agreement or understanding among members of the Asso- 
ation that met rs would either make use of the specific 

contract, or that they would refuse to deliver “excess” 
ent under specific job contracts. Members were left 
free to use t type of contract or not as they chose, and 
the evidence already referred to shows that in 1920 padded 
ecific contracts were cut down something less than 
two-thirds of t total amount of the padding as a result 
f the syste f gathering and reporting this information. 
may be assumed, however, if manutacturers take the 
precaution to draw their sales contracts in such form that 
they are not t e required to deliver cement not needed 
the specif s described in these contracts, that they 
would, to a rable extent, decline to make deliveries 
pon 1 g information showing that the deliveries 
laimed were t lled for by the contracts. Unless the 
isions in t ntract are waived by the manufacturer, 
mand for and receipt of such deliveries by the contrac- 

r would be raud on the manufacturer and in our view 
ie gathering lissemination of formation which will 
nable selles prevent the perpetration of fraud upon 
hem, wi rmation they are free to act upon or not 
they nnot be held to be an unlawful restraint 
pon comn en though in the ordinary course of 
usiness most sellers would act on the information and 
refuse to n eliveries for which they were not legally 
bound 

The Chief Justice and Mr. Justice Sanford ex- 

pressed their dissent upon the ground that the 
cases fell substantially within the rules of United 
States v. American Linseed Oil Co., 262 U. S. 371. 


Mr. Justice McReynolds wrote a single opinion ex- 
ressing his dissent both cases, in which he said: 


tu eloped plans to cut 
wn normal petition in interstate trade and commerce 





Long impel se, appellants have adopted 
arious ex] t hich they evidently hoped to 
defeat the p f the law without subjecting themselves 
to punishn 
They are rties to definite and unusual combinations 
and agreement whereby each is obligated to reveal to 
confederate intimate details of his business and is 
restricted ] reedom actior It seems to me that 
ordinary knowledge human nature and of the impelling 
force of greed ght to permit no serious doubt concern- 
ng the ultimat utcome of the arrangements. We may 
confidently expect the destruction of that kind of competi 
tion long rel ipon by the public for establishment of 
lair price to preserve which the Anti-Trust Act was 
passed , : 
United States v. American Linseed Oil Co., 262 U. S 
371, states t ctrine which I think should be rigorously 
applied | testations and smug preambles but in- 
tensify distrust when men are found busy with schemes to 
eT rich themse thr ugh circun venti ns And the Gov- 
ernment ught not to be required supinely to await the 
nal destruction of competitive conditions before demand 
ng relief through the courts The statute supplies means 
or prevent Artful gestures should not hinder their 
ipplicati 1 
The Maple Flooring Manufacturers’ Acsoc‘a- 
tion case \ irgued by Mr. Edward R. Jonston 
for appellants and by Special Assistant to the At 
torney General James A. Fowler for appel'ee. The 
Cement Manufacturers’ Protective Association case 
was argued by Mr. John W. Davis for appellants 
and by Spe | Assistant to the Attorney General 
James A. |] er for appellee 


Sherman Act 
At the second trial of the Coronado case, insufficient 
evidence was introduced to show participation of the na- 
tional union in a conspiracy, but there was sufficient evi- 
dence that the local union intended to restrain the interstate 


contracts. With regard to this 


shipment of coal to render improper a directed verdict for 
the local union. 


Coronado Coal Co. et al. v. The United Mine 
Workers of America et al., Adv. Ops. 650, Sup. Ct. 
Rep. v. 45, p. 557. 

Che Coronado Coal case was one of the outstand- 
ing decisions of the 1923 term of the Supreme 
Court. It will be remembered that three principal 
points were decided in that case. It was held, first 
that the incorporated unions were subject to suit 
under the Anti-Trust Act; second, that there was 
not sufficient evidence to show the participation 
of the International Union in the conspiracy; 
and, third, that there was not sufficient evi- 
dence to show that the local union had intended 
to restrain interstate commerce. The first point 
was of course the important point of law, and was 
disposed of in the earlier decision. The present 
opinion is devoted merely to the two questions ot 
fact as they presented themselves upon the evidence 
offered at the new trial. The District Court di- 
rected a verdict for the defendants—the unions—, 
and the resulting judgment was affirmed by the 
Circuit Court of Appeals for the Eighth Circuit. 
Upon writ of error the Supreme Court concluded 
that as to the local union, but not the International 
Union, the operators had now presented a case to 
go to the jury, and so reversed the decree in part 
and remanded the cause as to the local union for 
trial. 

The Cuier Justice delivered the opinion of the 
Court. It will not serve the limited purposes of 
this review to rehearse the new testimony offered 
at the second trial. With regard to the Interna- 
tional Union the learned Chief Justice held that 
even if it were true that the president of that na- 
tional body had personally abetted the strikers, it 
would also have to appear that he was actually 
authorized to act for the union. He said: 

In our previous opinion we held that a trades-union, 
organized as effectively as this United Mine Workers’ or- 
ganization was, might be held liable, and all its funds 
raised for the purpose of strikes might be levied upon to 
pay damages suffered through illegal methods in carrying 
them on; but certainly it must be clearly shown in order 
to impose such a liability on an association of 450,000 men 
that what was done was done by their agents in accordance 
with their fundamental agreement of association. 

There was a substantial body of new evidence 
tending to show that the individuals and officers 
of the local union had not only sought to cripple the 
mines of plaintiffs, but also that they had conspired 
to prevent the owners from sending their output 
into interstate commerce to compete with that of 
union mines in other States. Therefore, on the 
second point the learned Chief Justice concluded: 

The mere reduction in the supply of an article to be 
sipped in interstate commerce by an illegal or tortious 
prevention of its manufacture or production is ordinarily 
an indirect and remote obstruction to that commerce 
But when the intent of those unlawfully preventing the 
manufacture or production is shown to be to restrain or 
control the supply entering and moving in interstate com- 
merce, or the price of it in interstate markets, their action 
is in direct violation of the Anti-Trust Act (citing cases). 
We think there was substantial evidence at the second 
trial in this case tending to show that the purpose of the 
destruction of the mines was to stop the production of 
non-union coal and prevent its shipment to markets of 
other States than Arkansas, where it would by co mpetition 
tend to reduce the price of the commodity and affect in- 
iuriously the maintenance of wages for union labor in 
competing mines, and that the direction by the District 









































































































































































































424 


AMERICAN Bar ASSOCIATION JOURNAL 














Judge to return a verdict for the defendants other than 
the International Union was erroneous 

Argued by Mr. Henry S. Drinker, Jr., for plain- 
tiffs in error and by Mr. William A. Glasgow, Jr., 
for defendants in error. 


Statutes—Schools, Compulsory Education 


The Oregon Compulsory Education Act unreasonably 
interferes with the liberty of parents to direct the education 
of their children, and is therefore unconstitutional. 

Pierce et al. v. Society of the Sisters of the Holy 
Name of Jesus and Mary, Adv. Ops. 688, Sup. Ct. Rep. 
v. 45, p. 571. 

Pierce et al. v. Hill Militar) 
688, Sup. Ct. Rep. v. 45, p.—. 

The constitutionality of the Oregon Compul- 
sory Education Act was challenged in these two 
suits brought to restrain its enforcement. The Act, 
it will be remembered, in substance required the 
attendance at public schools of all normal children 
between the ages of eight and sixteen years. 
Punishment by fine or imprisonment was provided 
for parents or guardians failing to send their chil- 
dren to public schools. One of these suits was 
brought by a Catholic school, operated as a re- 
munerative business, and the other by a private 
military academy. The bills contained the essen- 
tial allegations and no answers were interposed. 
The District Court for the District of Oregon, in 
granting the injunctions, held that the statute 
deprived plaintiffs of their property—the right to 
conduct schools—and interfered with the liberty 
of parents and guardians to select schools tor 
children under their care. Upon appeals, the 
decrees were affirmed by the Supreme Court. 

Mr. Justice McReynolds delivered the opinion 
of the Court. The essence of the decision is con- 
tained in the following paragraphs: 

The inevitable practical result of enforcing the Act 
under consideration would be destruction of appellees 
primary schools, and perhaps all other private primary 
schools for normal children within the State of Oregon. 
Appellees are engaged in a kind of undertaking not inher 
ently harmful, but long regarded as useful and meritorious. 
Certainly there is nothing in the present records to indi- 
cate that they have failed to discharge their obligations to 
patrons, students or the State. And there are no peculiar 
circumstances or present emergencies which demand ex- 
traordinary measures relative to primary education. 

Under the doctrine of Meyer v. Nebraska, 262 U. S. 
390, we think it entirely plain that the Act of 1922 un- 
reasonably interferes with the liberty of parents and 
guardians to direct the upbringing and education of chil- 
dren under their control. As often heretofore pointed out, 
rights guaranteed by the Constitution may not be abridged 
by legislation which has no reasonable relation to some 
purpose within the competency of the State. The funda- 
mental theory of liberty upon which all governments in 
this Union repose excludes any general power of the State 
to standardize its children by forcing them to accept in 
struction from public teachers only. The child is not the 
mere creature of the State; those who nurture him and 
direct his destiny have the right, coupled with the high 
duty, to recognize and prepare him for additional obliga- 
tions. 

Among questions of minor importance, it was 
decided that this was a case wherein corporations (the 
schools) might ask the courts to protect them against 
threatened loss to their property ; that the statute could 
not be construed merely to amend the charters of certain 
private corporations ; that this was not a case where 
injunction was sought against the exercise of any 
proper power ; and that the suits were not premature. 

Argued by Mr. Willis S. Moore for appellants 
and by Messrs. George E. Chamberlain and Albert 


Academy, Adv. Ops. 








H. Putney for the Governor of Oregon; by Messrs 
William D. Guthrie and J. P. Kavanaugh for ap 
pellee in the first case and by Mr. John C. Veatch 
for appellee in the Hill Military Academy case. 
Statutes,—Restriction on Free Speech 

The New York Criminal Anarchy Act, which punishes 
advocating the overthrow of organized government by 
force or other unlawful means, although construed so as 
to render it unnecessary to show the likelihood of any 
specific results following such utterances, is nevertheless 
constitutional. 

Gitlow v. People of the State of New York, 
Ops. 708, Sup. Ct. Rep. v. 45, p. 625. 
In 1920 Benjamin Gitlow was cony 


Adv 


icted of the 


statutory crime of criminal anarchy lhe statute 
under which the conviction was secured has been 
on the statute books of New York for twefity- 


three years. It defines the crime as the advocacy, 
by written or spoken word, of the overthrow of 
organized government by force o1 illegal 
means. Gitlow was a member of the Left Wing 
Section of the Socialist Party, and the act which 
constituted his offense was his active participation 
in the composition, printing and distribution of a 
Left Wing “Manifesto.” This document, in the 
perfervid jargon common to such writings, urges 
mass action which shall foment industrial dis- 
turbances and through political mass strikes and 
revolutionary mass action destroy organized par- 
liamentary government. In conclusion, the workers 
of the world are called to the “now indispensable” 
“proletarian revolution and the Communist recon- 
struction of society.” 

Gitlow was sentenced to imprisonment by the 
Supreme Court of New York, and for four and a 
half years, during which he at times was confined 
to Sing Sing prison and at times attempted to run 
for public office, this judgment was considered and 
affirmed by successive courts. It reached the Su- 
preme Court of the United States on writ of error 
and was there finally affirmed. 

Mr. Justice Sanford delivered the opinion of 
the Court. The essential contention of Gitlow 
that there was no evidence of any concrete results 
flowing from the publication of the Manifesto, and 
that the statute, so construed as not to require a 
showing of the likelihood of substantive evil, in- 
fringed the liberty guaranteed by the Fourteenth 
Amendment. The learned Justice pointed out that 
the Manifesto did not simply advocate an abstract 


other 


Was 


political doctrine, but actually exhorted to action. 
He then said: 
It is a fundamental principle, long established, that 
the freedom of speech and of the press wh h is secured 
by the Constitution, does not confer an absolute right to 


whatever one may 


l that gives 


cense 


and prevents 


speak or publish, with responsibility, 
choose, or an unrestricted and unbridled 
immunity for every possible use of language 
the punishment of those who abuse this freedom (citing 


CROCE}. + © _» 

That a State in the exercise of its police power may 
punish those who abuse this freedom by utterances inimical 
to the public wel‘are, tending to corrupt public morals, 
incite to crime, or disturb the public peace, is not open 
to question (citing Cases). : 

And, for yet more imperative reasons, a State may 
punish utterances endangering the foundations of organ 
ized government and threatening its overflow by unlawful 
means. These imperil its own existence as a constitutional 
State 


The State, by enacting the statute, had de- 
clared, he said, that utterances of the class defined 
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were inimical to the public welfare. He con- 


tinued: 
And the imn liate danger is none the less real and 
substantial, becaus« the effect of a given utterance cannot 
be accurately { nesses The State cannot reasonably be 


required to measure the danger from every such utterance 
in the nice balance of a jeweler’s scale A single revolu- 
tionary spark may kindle a fire that, smouldering for a 


time, may burst into a sweeping and destructive conflagra- 
tion. It cannot be said that the State is acting arbitrarily 
unreasonably when in the exercise of its judgment as 
the measures necessary to protect the public peace and 


safety, it seeks to extiaguish the spark without waiting 
until it has enkindled the flame or blazed into the con- 
flagration. It cannot reasonably be required to defer the 
idoption of measures for its own peace and safety until 
the revolutionary utterances lead to actual disturbances of 
imminent and immediate danger of its 


the public peac 


own destruction; but it may, in the exercise of its judg- 
ment, suppress the threatened danger in its incipiency. 
In conclusion, he said: 

It was not necessary, within the meaning of the statute 
that the defendant should have advocated “some definite 
or immediate act or acts of force, violence or unlawful- 
ness. It was sufficient if such acts were advocated in 
general terms nd it was not essential that their imme- 


diate executi 


not be addressed to specific persons. Thus, the publica- 
tion and circulation of a newspaper article may be an 
encouragement or endeavor to persuade to murder, 


although not addressed to any persons in particular (citing 


case). 


Mr. Justice Holmes, with whom concurred Mr. 


Justice Brandeis, delivered a dissenting opinion in 
the course of which he said 
If I am right then I think that the criterion maneenet 
by the full Court in Schenck v. United States, 249 U. 
47, 52, applies The question in every case is hte 
the words used are used in such circumstances and are of 


such a nature as to create a clear and present danger that 
they will bring about the substantial evils that [the State] 
has a right to prevent.” It is true that in my opinion 
this criterion was departed from in Abrams v. United 
States, 250 U. S. 616, but the convictions that I expressed 


in that case are too deep for it to be possible for me as 
yet to believe that it and Schaefer v. United States, 251 
U. S. 466, have settled the law. If what I think the cor- 
rect test is applied it is manifest that there was no present 


danger of an attempt to overthrow the government by 
force on the part of the admittedly small minority who 
share the defendant’s views. It is said that this mani- 
festo was more than a theory, that it was an incitement. 
Every idea is an incitement. It offers itself for belief 
and if believed it is acted on unless some other belief out- 
weighs it or some failure of energy stifles the movement 


at its birth. The only difference between the expression 
of an opinion and an incitement in the narrower sense is 
the speaker’s enthusiasm for the result. Eloquence may 
set fire to reason. But whatever may be thought of the 
redundant discourse before us it had no chance of starting 
a present conflagration If in the long run the beliefs 
expressed in proletarian dictatorship are destined to be 
accepted by the dominant forces of the community, the 
only meaning of free speech is that they should be given 


their chance and have their way. 


The case was argued by Mr. Walter A. Pol- 
lak for plaintiff in error and by Messrs. John Cald- 
well Myers und W J Wetherbee for defendant in 


error. 


Taxation.—Income Tax, Publication 


That section of the Revenue Act of 1924 making open 
for public inspection amounts of income tax paid by tax- 


payers authorizes the news publication of such lists. 


United States v. Dickey et al. Adv. Ops. 633, 


Sup. Ct. Rep. v. 45, p. 558. 


This decision, in which news publication of 
income tax lists was held legal, attracted such 


hould have been advocated. Nor was it 
necessary that the language should have been “reasonably 
and ordinarily calculated to incite certain persons” to acts 
of force, violence or unlawfulness. The advocacy need 


newspaper comment as to lead the layman to think 
the freedom of the press was at stake. As a matter 
of fact, no constitutional question was decided, but 
merely a point of statutory construction. The pub- 
lishers were indicted under Section 3167, Revised 
Statutes, an old law making it a crime to publish 
income tax returns “in any manner not provided 
by law.” It was the contention of defendants that 
this last-quoted proviso left it open for Congress 
to introduce qualifications, and that Section 257(b) 
of the Revenue Act of June 2, 1924, directing the 
Commissioner to offer for public inspection a list 
of income taxes returned by taxpayers, effected 
such a qualification. The Government, on the other 
hand, contended that this last statute merely au- 
thorized public inspection and did not go so far 
as to authorize news publication. The Supreme 
Court, in affirming a decree for defendants, rejected 
the Government’s contention. 

Mr. Justice Sutherland delivered the opinion 
of the Court. He said first: 

Something is said in the briefs, and was said at the 
bar, as to the wisdom, on the one hand, of secrecy, and, on 
the other hand, of publicity, in respect of tax returns. 
But that is a matter addressed to the discretion of the law- 
making department, with which the courts are not con- 
cerned, so long as no constitutional right or privilege of 
the taxpayer is invaded; and there is no contention that 
there is any such invasion here, whichever view may be 
adopted. The problem, therefore, is, primarily one of 
statutory construction, the disposition of which will deter- 
mine whether the constitutional question as to the freedom 
of the press needs to be considered. For the purpose of 
the inquiry, we assume the power of Congress to forbid 
or to allow such publication, as in the judgment of that 
body the public interest may require. 

The only purpose, he said, of providing for 
public lists would be to make the amounts paid 
by taxpayers generally known. He continued: 

To the extent of the information authorized to be put 
into the lists, this is the manifest policy of the statute, 
with which the application of $3167 to the present case, it 
fairly may be argued, will be out of harmony. Whatever 
one’s opinion may be in respect of its wisdom, the policy 
having been adopted as an aid to the enforcement of the 
revenue laws or to the accomplishment of some other ob- 
ject deemed important, it is not easy to conclude that 
Congress nevertheless intended to exclude and severely 
to penalize the effective form of secondary publicity now 
under consideration. Information, which everybody is at 
liberty to acquire and the acquisition of which Congress 
seemed especially desirous of facilitating, in the absence 
of some clear and positive provision to the contrary, can- 
not be regarded otherwise than as public property, to be 
passed on to others as freely as the possessors of it may 
choose. The contrary view requires a very dry and literal 
reading of the statute quite inconsistent with its legislative 
history and the known and declared objects of its framers 

Argued by Solicitor General Beck for plaintiff 
in error and by Messrs. Maurice H. Winger and 
James A. Reed for defendants in error. 


Aliens,—-Immigration 

The immigration Law of 1924 does not take away the 
right to be admitted of Chinese wives and minor children 
of Chinese merchants who were lawfully domiciled in the 
United States prior to July 1, 1924. 

Cheung Sum Shee et al. v. Nagle, Adv. Ops. 640, 
Sup. Ct. Rep. v. 45, p. 539. 

But it does exclude the Chinese wives and minor 
children of native born citizens of the United States. 

Chang Chan et al. v. Nagle, Adv. Ops. 642, Sup. Ct. 
Rep. v. 45, p. 540. 

In a series of decisions handed down at the present 
term various inequalities and hardships of the immigra- 
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tion laws have been demonstrated 
(Commissioner v. Gottlieb, 265 U.S 
reviewed in the July, 1924 number 
The present two cases, decided in tw: 
by Mr. Justice McReynolds, upon in 


me of these cases 

310, etc.) 
of the Journ \L 
separate opinions 


were 


uiries addressed 


to the Supreme Court under Jud. Code, Section 239, 
together bring out another such inequality, this time 


arising out of the 1924 

In the first case Chinese wives and minor children 
of Chinese merchants domiciled in this country wer¢ 
ants were law 


denied admittance. The Chi 


law. 


fully here by virtue of the Trea 1880, freely ad- 
mitting Chinese merchants and certain others. But the 
Commissioner contended that these Chinese wives 
were to be excluded by virtue of Section 13 of the 


1 


en ineligible to cit 

alien is (1) ad 
missible as a non-quota alien, (2) is the minor 
child of an immigrant specially admissible under certain 
as defined by 


new law which provides that n 
izenship shall be admitted unless sucl 
wife or 
provisions, or (3) 
the Act. 


is not an immigrant 


Mr. Justice McReynolds, in delivering the opinion of 
the Court, said: 

An alien entitled to enter the United States “solely to 
carry on trade” under an existing commerce and 
navigation is not an immigrant wit! meaning of the 
Act. Section 3 (6). and theref t absolutely ex- 
cluded by Section 13 

The wives and minor childret esident Chinese 
merchants were guaranteed the right of entry by the treaty 
of 1880 and certainly possessed it prior to July first wher 
the present Immigration Act becan effective (citing 
case). That Act must be construed with the view to pre 
serve treaty rights unless clearly ant and we cannot 
conclude that, considering its history, the general terms 
therein disclose a congressional intent absolutely to ex 
clude the petitioners from entry 

Nor do we think the language of Section 5 is sufficient 
to defeat the rights which petitioners had under the treaty 
In a very definite sense they are specified by the Act 
itself as “non-immigrants.” They are aliens entitled t 
enter in pursuance of a treaty as interpreted and applied 
by this court twenty-five years ag 

The petitioners in the second case arrived on the 


same ship and were denied admittanc 


igration. They were 
likewise Chinese wives But these China 
men happened to be native born citizens of the United 
States. Therefore the Supreme Court held their wives 
rightly excluded. They treaty 
and the Immigration Law refused them admission 

Mr. Justice McReynelds pointed out that as they 
had married since September 22, 1922, these Chines: 
wives had not become citizens of the United States by 
virtue of their marriage They were therefore aliens 


ineligible to citizenship and did not 


on the same day 
by the same Commissioner of Imm 
of Chinamen 


were not protected by 


come within any of 


the classes admissible under Section 13 (c), referred to 


above. The learned Justice said 

Taken in their ordinary sense t words of the statute 
plainly exclude petitioners’ wives 

We cannot accept the theory that as consular officers 
are required to issue vises to Chinese wives of American 
citizens therefore they must be admitted \ sufficient 
answer to this is found in Section 2 (g) ; 

“Nothing in this Act shall nstrued to entitle an 
immigrant, to whom an immigrant visa has been issued 
to enter the United Stat if, uy ’ il in the United 
States, he is found t nadmissible to the United States 


the immigration laws 
or can we approve F 
contained in Subdivision (a) of Section 


under 
y that the provisions 
4 were omitted 


from the exceptions in Secti because of some 
obvious oversight and should now be treated as if incor 
porated therein Aithough descript of certain “non 


that subdivision is 


subject to the posi- 


quota immigrants,” 
igible to citizenship 


tive inhibition against all 
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who do not fall within definitely specified a narrow 
restricted classes ° 
The applicants should be refused adn I rt round 


citizens 
A. McGowan and 


Chinese wives of American 

Argued by Messrs. George 
William D. McKenney for Cheung Sun 
Chang Chan, and by Assistant to the Attorney Get 
eral William J. Donovan for John D. Nagle, Com 
missioner of Immigration 


to be 


Shee and 


Aliens,—Naturalization 
A Japanese is not eligible for naturalization although 
the war in the United States military 


ke served during 


forces. 


Toyota v. United States, Adv. Ops. 612, Sup. Ct 
IX¢ p- Vv 45, p. 563 

Hidemitsu Toyota came to this count from 
Japan in 1913 and in that year enlisted in the Unite 
States Coast Guard Service. For ten years he thus 


served, ar] during the war he was a part of the naval 
forces of United States. In 1921 he applied fo 
and was granted a certificate of naturalization 
he had been honorably discharged from the service, : 
had enjoyed the privilages of citizenship for 
time, the United States brought this action t 
the certificate on the ground that it had been illegally 
procured. The District Court entered a decree can 
celling the certificate. The case came to the Su 

Court on certificate from the Circuit Court \ ppeals 
for the First Circuit. Two questions ertified 
as to whether Toyota’s naturalization was aut 
I statutes. One, the Act of May 9, 1918 


the 


reme 


y either of two 


permits any native-born Filipino, or “any alien, or any 
Porto Rican not a citizen of the United States,” wl 
served in the United States forces to become natural 


ized without having to prove five years of residence 
rhe other, the Act of July 19, 1919, confers this privi 
lege upon “any person of foreign birtl 
in the military or naval forces of the United States dur 
ing the present war.” The Supreme Court, i1 
ing both questions in the negative, denied yota’s right 
to naturalization under either statute 




















Mr. Justice Butler delivered the opinion of the 
Court. After pointing out that earlier statutes confer 
ring special naturalization privileges upon soldiers had 
been construed not to enlarge the classes of persons 
generally eligible—free whites and Africans—under 
Section 2169, he said: 

Evidently principal purpose of tl ts was t 
facilitate the naturalization of service m the classe 
specified Ther nothing to show ar ] 
nate from the definition of eligibility in Sectior ) 
list nection based color or race Ne T is ft il t neg 
to indicate that. if the seventh subdivision st 1 alone, tl 
vords “any alien” should be taken to me more thar 
did the same words when used in the t f 1862 and 
1894 But Section 2 of the act of 1918 provides that 
nothing in the act shall repeal or in any wav enlarge Sex 
ion 2169 “except as specified in the seventh subdivision 

this Act and under the limitations therein defined.” 
This implies some enlargement of Section 2169 espect 
of color and race; but it also indicates a purpose not t 
eliminate all distinction based on color and race ] 
continued in the naturalization laws. If was inte 
to make such change and to extend the privilege of 
naturalization to all races, the provision of Section 2 so 
limiting the enlargement of Section 2169 w inappr 

ate And if the phrase “any a I eventh su 





read literally, the qualifying words “being 
: d “of African nativity” in Section 


hceance 


division 1S 





t persons if 


are without sigt 


He held that the act of Congress authorizing the 
naturalization of Filipinos must be taken to accept and 
to be subject to the general limitations of color and 


race imposed by Section 2169 He said 
Continued on page 464 














THE ITALIAN POSITIVE SCHOOL OF CRIMINOLOGY 


A Visit to the Home of Its Founder, Enrico Ferri—Famous Italian Criminologist Points Out 
Differences Between Classical and Positive Schools—Individualization of Criminal 
Trial a Fundamental Principle of Latter 
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By MicuaEL ANGELO MUSMANNO 
Of the Philadelphia Bar 


t authority in Italy on criminal law 
re is Enrico Ferri, who holds the 


se subjects at the University of 


it the ripe age of 09 enjoys a mein- 
s which might well embrace the 
st three active men. In 1929 he 
leted a half century of university 
if this had been his only vocation, 
1 have been sufficient to render him 
st potent factor in the history of 
lence, for it is easy to calculate 
students, and thus future lawyers 
that received their legal nourish- 
ls. But Prof. Ferri has been an 
University teaching, although 

e, did not interfere with his active 
nal lawyer. He has tried cases in 
kingdom and is rated as one of the 
best trial orator in the land. He 
umber of Deputies for 38 years, he 
editor of a daily newspaper in Rome 


ind was for 33 years editor of the 
Positive School of Criminology. He 


ver four score publications, no less 
m being works of considerable size 
extensive research. Many of these 

translated in various languages, 


riminal Sociology” which has also 


English and forms part of the 
Science Series which is being 


r the auspices of the American Insti- 


Law and Criminology. 
re no wonder that the present 


Minister of Justice Rocco, in his recent presentation 
to the Italian Parliament of a project for a revision 
na 
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Enrico Ferri 


Enrico Ferri 


tional Penitent 
in August, 1925 
A few days 


villa at Roce 


Rome. He tl 


ind jovial fres 


vf thirty and 


Prof. Ferri’s 


pearance strike 


ad recoadincat 


1 of the penal laws of Italy should 
commission which is to be formed 

make ample use of the works of 
his same minister has also selected 
the Italian delegate to the Interna- 


iary Congress to be held in London 


ago I called on Enrico Ferri at his 
Papa, twenty-four kilometers from 
re received me with the youthful 


hness that one associates with men 


rty vears of age, and not seventy. 


hysical proportions and general ap- 


ne with instantaneous admiration. 


He is over six feet tall, has a lithe, athletic figure, 


clear eye cle 
and bear 
Italy of the 

man and Son 


] H] 


T 


ilians,” published hb 


fresh complexion and snowy hair 


len Zimmerman, in her book, “The 


Sir Isaac Pit- 


London, said of him: “A man of 
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really unusual physical beauty is Enrico Ferri, as 
well as of charm of manner and of eloquence which, 
when stirred to a theme dear to his heart, carries 
all before it.” Prof. Ferri has never been sick a 
day in his life which he explains by following the 
simple scientifically proven rules of health which he 
counsels for others, among which are regular exer- 
cise, eight hours’ sleep daily. happy marriage and 
children, and systematic work. 

I said, “Prof. Ferri, would you explain for my 
information and the benefit of my American col- 
leagues the fundamental principle of the positive 
school of criminology of which you are the 
founder?” 

“Firstly,” my friend,” he replied smiling, “I 
am not the founder of the positive school of 
criminology. The fundamental principle embraced 
in our school goes back to Galileo Galilei and 
Leonardo da Vinci, a principle which was followed, 
disciplined and systematized by Francis Bacon in 
his ‘Novum Organum,’ namely, the inductive 
method of reasoning which consists in observing 
facts, particularizing, classifying and reproducing 
them in experiments where possible, and then draw- 
ing from them the general conclusions or the legal 
norm. The classical school, on the contrary, has 
always followed the deductive system in that they 
advance a general principle and from it by abstract 
logic deduce all the consequences. For instance, 
Francesco Carrara of the classical school says in 
one of his treatises: ‘I advance a postulate. This 
postulate is an entity of law, not an entity of fact. 
It is an entity of law because it consists in the 
conflict between the material act of an individual 
and the legal norm that prohibits it.’ This proposi- 
tion is put a priori and from it are derived all the 
norms of the classical school. The positive school 
says: we do not deny that crime is an entity of 
law, but we say that before it became an entity of 
law it was an entity of fact, it is the act of a person 
who rebelled at a legal norm. A crime is the act of 
a man; therefore, to study crime as an entity of law 
we must study it as an entity of fact, as a symptom 
of a human personality. 

“The accomplishment of the French Revolution 
was the proclamation of the rights of man against 
the tyranny of the State, against the excesses of the 
Middle Ages with its inquisitorial trial where the 
inherent rights of the accused were little respected. 
The classical school, parting from the principles 
prociaimed by the French revolution established its 
school upon three criteria: firstly, that the criminal 
trial is a defense of the individual accused against 
the abuse of powers of the state; secondly, that the 
criminal trial shall determine the moral culpability 
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of the accused; thirdly, that the accused is pre- 
sumed to be normal. 

“The positive school sees a fault in each of 
these criteria. Firstly, while it is true the accused 
should be protected in all his rights against any 
possible abuses of power on the part of the State 
we do not limit ourselves to this unilateral concern. 
We say that the penal trial should tend always to- 
wards an equalization of the rights of the three 
parties involved in every criminal action: the state, 
the accused ‘and the injured party. The injured 
party is too frequently and too easily forgotten in 
most criminal cases. We believe that the criminal 
trial should always embrace the rights of the victim 
of the offense, giving him full opportunity of action, 
and providing that the officiating tribunal should 
adjudicate both the criminal and civil rights at one 
hearing. 

“Secondly, the normal fault of a criminal is 
beyond human calculation. No one knows or can 
know what is going on in the mind of an individual. 
Furthermore, we have not reached that stage of 
human or angelic development where we can arro- 
gate to ourselves the power to adjudge moral de- 
fection and affix physical punishment therefor. The 
object of the criminal trial is a practical one: it 
must be a technical research into the dangerousness 
to society of the accused, leaving the problem of 
the moral fault to the theologian and to the philos- 


opher. The state has neither theological nor 
philosophical jurisdiction. 
Thirdly, are all law-breakers normal men? 


What is a normal man? Some years ago the New 
York Herald, by reason of the public furore arising 
from the trial of a certain millionaire uxorcide, tele- 
graphed Cesare Lombroso asking that he explain 
what, according to science, was a normal man. 
With that practicality for which the Americans are 
noted, the New York Herald accompanied the tele- 
gram with a draft for one thousand dollars. Lom- 
broso replied, more or less, that a normal man is an 
insignificant being probably not extant. The normal 
man might correspond to what Orazio says, ‘fruges 
consumere nati.’ Scientifically we must say that 
the mal man is the man who wears clothes, eats, 
c and sleeps and ignores the chronicle. But 
1 think that in the absolute sense of the word the 
normal man does not exist. In fact, one speaks of 
physical and psychical normality. But a normal 
man physically and psychically would be a perfect 
man, which is absurd. If the most normal men in 
the common sense of the word were subjected to 
an examination we would find that each one of them 
has some abnormality, some defect in his organic 
constitution or in his ph constitution. 
“Accordingly, one c the fundamental principles 
of the positive school is the individualization of the 
criminal trial. According to the present system in 
Italy, and in most countries, the defendant is con- 
sidered an algebraic figure. Whether he be tried 
for murder, robbery, rape or what not, the de- 
fendant is Mr. X, whereas according to the positive 
school the defendant is Mr. So and So, a certain 
individual with a personality all his own, well- 
defined and different from that of any other, even 
though accused of the same crime. Each case has 
its own peculiarities which, if we intend to make 


of law a system of justice, and not a mere make- 
shift, should be accurately investigated and scien- 
For instance, the confession of 


tifically appraised. 








a criminal is usually looked upon as an act of ré 
morse, whereas it may in reality be the indicatio: 
of ferocity and wickedness when it is made wit! 
the scope of co-implicating others in the crimina 
action. 

“Then again, the individualization of the crim 
inal trial has a great importance in the matter 
the imposition of the sentence. When I first 
started to practice law some decades ago I defende: 
a girl accused of embezzlement. The charge wa 
that as a government telegraph operator she ha 
withhela ten lire on a certain telegram, having 
turned in a receipt for only two lire, whereas she 
had collected twelve. Investigating the facts, | 
found that the girl had a sick mother and that o1 
the morning of the appropriation the doctor ha 
declared that the mother’s malady would become 
serious if she did not have a certain medicine which 
cost precisely ten lire. To procure this ‘medicine 
the girl had taken the sum in question. According 
to the code then in force the act embezzle 
ment with no amelioration. To save the girl | 
pleaded her mental infirmity and on that ground 
secured her acquittal, although she was perfectly 
sane. The Positive School provides for judicial 
pardons in piteous cases of this kind so as to pre 
vent a normally honest person from becoming stig 
matized a criminal with the usual natural conse- 
quence of embittering him against what will seem 
to him to be an unfair and unjust society. 

“When the present code went into effect, o1 
for that matter when any code or particular law is 
passed, the legislature declares in what cases there 
shall be applied mere detention, solitary confinement 
or some other form of punishment. This is as illog 
ical as it is unjust because the legislator can not 
foresee the infinite variety of human facts that may 
present themselves around a given crime. Ac- 
cording to the present practice the execution of a 
sentence imposed by a tribunal is a mere bureau- 
cratic act which takes no account of the particular 
characteristics of the condemned. The execution 
should be individualized. It is absurd to prefix the 
date on which the condemned should be liberated. 
It is as if (as I had occasion to say to the Inter- 
national Anthropological Congress held at Paris in 
1889) a doctor should stand himself at the dooor of 
a hospital and say to each patient: 

“*You remain here fifteen days.’ 

“*But what if I should get well before that 
time?’ 

“‘Tt does not matter, you stay fifteen days.’ 

“*But what if at the end of fifteen days I should 
not be well. What then?’ 

“Tt still does not matter. 
same.’ 

“In the individualization of criminal cases the 
penal code should be somewhat elastic, permitting 
and requiring the sentencing judge from time to 
time to make observations, with the aid of experts, 
as to the condition of the condemned. Further, 
there should be an unbroken continuity of intelli- 
gent supervision of the offender from the time of 
his arrest to the time of his final liberation and 
return to society. The code in force presents a ma- 
chinery too disconnected. The offender is arrested 
and put into the hands of the investigating judge 
who, however, after making a report as to whether 
the arrested person should be tried, is no longer 
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nterested in him. The trial judge who liberates 
yr sentences the accused no longer sees or hears of 
him. When he goes to prison the authorities and 


personnel there know nothing about him and he 
is merely a criminal who must remain there and 
uffer until he has completed his term of sentence. 
\ll this is unscientific and brings a loss not only 


the individual but also to the state which is 
eing deprived of the services of a man longer than 
should be; or nerhaps is having restored to it 
man still dangerous to society. Scientific super- 
ision and treatment would obviate to a great extent 
ecidivism or habitual delinquency. 

“Of course, the prevention of crime is always 
the much more desirable thing, and there is a great 
leal that can be done in this field. Habitual crim- 
inals, who are by far the most dangerous ones for 
the State, are usually so by reason of some con- 
genital defect. Imagine the power the State has to 

ntrol these defectives through its public schools. 


f a given nation practically speak- 
aps your country, where there is so 


\ll the citizens 
lg, except pe rl 


ny k 


much immigration, must pass through the pub- 
lic schools. Well then, by means of these schools 
the State could make, if I might express it thus, 
in anthropological census of its entire population. 
| believe that in the school of the future every pupil 
vill have his anthropological card on which a doc- 
tor will indicate the characteristics of his body and 
f his psycl reactions, of his hereditarv prece- 
lents, of his scholastic conduct, of his attitude to- 
wards various forms of labor, both manual and 
ntellectual This system would develop an ob- 
servatory of prevention for all those scholars who 
are affected with moral deficiency and are candi- 
dates for delinquency. When in the Court of Assise 
f Rome I defended the regicide Antonio d’Alba, I 


demonstrated that if we had had this preventive 
that attempt on the life of the king 


school system 


could have been avoided because the scholastic an- 
thropological card would have shown the mental 
leficiency of that creature, giving him at the 
physical age of 22 the mental age of 8. 


“Many years ago there broke out in the Italian 


irmy what as known as Misdeism, that terrible 


phenomenon which got its name from a certain 
Misdea who, without any reason whatsoever, killed 
a number of his soldier companions. From time to 
time there occurred further massacres and, as a pre- 
ventive measure, summary punishment in the form 
f prompt execution was ordered for the offenders. 
I went to the Minister of War and said to him 
that the individuals guilty of such abhorrent acts 
were plainly crazy, and that the way to prevent 
the recurrence of the fearful phenomena was to 
examine closely all draft candidates, and exclude 


all those having symptoms similar to those mani- 
fested by the Misdeists, who should be given the 
most searching physical and psychical examina- 
tions. After some hesitation, the Minister of War 


gave orders this effect and there were no further 


Misdeisms. The supply was stopped at its source. 
On this point it is well to remember what a sensible 
thing the English did during the reign of Victoria. 
All those ho attempted the life ‘of the Queen, 
(and there re 17!) were promptly sent to the in- 
sane asylun [hey established the common sense 
rule that all those who wanted to kill the queen 
could not be but crazy. 

“The Positive School uses the word ‘sanction’ 





in place of the traditional word ‘penalty’ because 
it is more precise in that it expresses the constant 
and universal fact in every class of physical, bio- 
logical and social phenomena of a reaction corre- 
sponding to an action. These penal sanctions 
themselves are divided into reparatory, repressive 
and eliminative. If the offense be light and does 
not in any notable degree wound the primordial 
sentiments of reverence and probity, and if it be 
committed by an offender who is not dangerous, 
in cases of judicial pardon a reparatory sanction 
may be sufficient, such as the special publication of 
the sentence, in addition to the effective and rapid 
reparation of the damage. This is one of the pro- 
posals brought forward against the so-called mini- 
mum rates of delinquency, on which from the be- 
ginning writers on criminal sociology have more 
insisted in respect of a social defense less improvi- 
dent than that of short detentions in prison. 

“When, however, the offender is shown to be 
dangerous, whether by the nature of the act com- 
mitted, or by his antecedents and the character of 
his personality, a repressive sanction is necessary, 
consisting in a more or less rigid form of personal 
coercion, up to temporary segregation in an es- 
tablishment of detention. And when the offender 
shows the extreme limit of dangerousness, an elim- 
inative sanction is necessary which—excluding the 
penalty of death, in consequence of the experience 
of the last thirty years in Italy—will carry out, in 
perpetuity or for an absolutely unlimited time, the 
segregation of the offender from social intercourse. 

“The sanction, whether reparatory, or repres- 
sive or eliminative——should not have any other 
scope than to protect society, without sacrificing 
the rights of the human being, beyond the limits 
imposed by necessity. Hence the treatment of the 
condemned, even the most dangerous, must be de- 
prived of any resentment or spirit of painful suffer- 
ing, having as its sole purpose the utilising in the 
best manner possible, for society and for the 
individual—the work of offenders not re-adapt- 
able for social life, and employing that minimum 
of physical compulsion needed to hinder crim- 
inal excesses, giving the greatest importance 
to hygienic and psychological dynamics in order 
to regulate their activity. And for offenders re- 
adaptable for social life, their economically pro- 
ductive activity should be cared for and developed 
in the manner most useful for the healing and re- 
invigorating of their psycho-physiological condi- 
tions and propensities. 

“Further, all the forms of sanctions, not only 
should emanate from the jurisdictional power of the 
judge, but should be regulated and supervised by 
him also during their administrative execution, 
thus offering a constant guarantee, not only for so- 
ciety, but also for the condemned, against any abuse 
whatsoever, or empiricism following on the sen- 
tence. Hence by this carrying out of the jurisdic- 
tional function after the sentence, the grave de- 
fect of the actual administration of penal justice 
will be eliminated, through which its diverse func- 
tions and the organs charged with its execution re- 
main foreign to one another. 

“Isolation in cells is a great mistake. It under- 
mines the health of the prisoner, increases the ex- 
pense of the state and generally, especially when 
prolonged, causes a depression and psycho-physical 
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irritability in the condemned person, which form a 
condition the very opposite to that favorable to his 
satisfactory readaptation for the life of freedom. 
Instead of penitentiaries, I would install agricul 
tural colonies as corresponding more closely to the 
previous life of the condemned and offering with 
the open-air labor an effectual physical and moral 
disinfectant. In the middle ages the imprisoned 
were almost entirely abandoned to public charity 
and beneficence and thus held in an abject 
state of laziness and corruption. These conditions 
brought forth protests which, however, created ideas 

Thus, in the 
that the penal 
juridical duty 


1 


were 


which went to the opposite extreme. 
XIX Century the criminalists held 
condemnation iaid on the State the 
of maintaining gratuitously the 
fender—that very State which provides no 
for securing seemly and 
for the honest workman who is out of work through 
no fault of his own. And so it happened, and it 
frequently happens still, that unfortunate 
beings commit some light offense (generally an in- 
sult of a policeman) only to obtain, specially during 
the rigors of winter, food and lodging in the 
prisons of the State. Later on the penal laws as 
serted the necessity of work for the condemned, but 
this, with few exceptions, was so badly organized 
as to produce the double inconvenience of unjust 
competition with the work of free and honest labor 
ers, and of a financial benefit for the public treasury 
that was ridiculously small. We would remedy 
these inconveniences by laying down, first of ail 
that the prison labor must be organized not only for 
hygienic and educative purposes, but also for the 
attaining of technical ability and giving an eco- 
nomic return. In this way, while the condemned 
person is put in the way of earning his livelihood 
after his release, the sums of money are covered 
which the public treasury had to advance for the 
construction and maintenance of the establishments 
of detention and custody, for the staff of managers 
and warders, for the economic organization of in- 
dustrial or agricultural work. Secondly, in order 
to avoid the competition of prison labor with free 
labor, we provide that each condemned person fit 
for work must have a table of work and a 
salary equal and corresponding to that in the open 
market adjacent to the establishment. The wages 
of the condemned should be divided into three parts, 
one-third going to the State, one-third to the victim 
of the crime, and one-third to the condemned upon 
his liberation. 

“During the period of confinement, the 
demned should be subjected to a system of disci- 
pline which, while corresponding to the data of 
criminal anthropology and criminal psychology, will 
certainly produce the best results, both for social 
security and for his re-education. He shall be first 
assigned to the category common, and then, accord- 
ing to his work and conduct, he can pass to the 
category good and to that of with progressive 
facilitations of treatment; vice-versa, he should be 
moved backwards, with the progressive loss of such 
facilitations, up to the category of discipline, 
where he must be sent to an establishment of 
custody. We the matter of 
prison discipline that certain rules for labor and 
educative training be applied in every establishment 


incarcerated of 
means 
remunerative daily work 


many 


Iree 


time 


con 
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Save 


advocate further in 





This condemned person should be chosen from the 


category best, and preferably among those con 
demned for an offense determined by not ignobl 
motives. According to this system we will arriv 


at that much-desired condition where, 
by the English, the prisoner keeps the key of his 
prison-cell in his own pocket. 

“As a sort of conclusion to these somewha 
disconnected remarks you may carry back with y 
to America the one fundamental idea that 
tive school of criminology aims at that ft 
penal justice which is a treatment for the defence 


of the social body from the most dangerous offend 
ers, and of a treatment more humane and s I] 
more useful, for the less dangerous offenders he 
treatment of criminals remained up until a short 
time ago, especially as regards the fundamental 


part of the laws enacted, in the same atmosphere 
as the ancient laws of Manu. In thoss t 

said: ‘to aid Kings in their functions God created 
from the beginning the genius of chastisement; 
chastisement governs the human race; « 
it; while it sleeps chastisement keeps 


+ 


nastisement 


protects 


watch; chastisement is justice.’ Abandoning that 
false god, we say with Van Hamel that up till now 
men have been made acquainted with penal justice; 
from this time forward the aim must be to make 


penal justice acquainted with men.’ 


Government Educating Veterans for Lawyers 


Brigadier General Frank T. Hines, Director ol 
the U. S. Veterans Bureau, suggests recent 


communication, that members of the An 


Association and readers of the American Bar 


ciation JouRNAL will be interested to know that the 
National Government has educated for the legal 
profession about a thousand men, and that the Gov 


ernment still has in training for this profe 


most another thousand men. He adds: “These 
men are in training in the leading colleges and uni 
versities of the country and are scattered from 


coast to coast. The chief cities in v 
ing is given, and the number of men being 


for lawyers in these cities, are as follows: Boston, 
114; New York, 19; Philadelphia, 14; Washington, 
D. C., 58; Atlanta, 63; Cincinnati, 23; Chicago, 53; 
St. Louis, 30; Minneapolis, 82; Denver, 51; San 
Francisco, 38; Los Angeles, 40. 

“This educating of men for the legal profes 


sion on the part of the National Government is a 


part of the work of training and educating the 
soldiers who served in the American Forces dut 
ing the World War and who received wounds and 
disabilities that prevented them from working at 


the same occupations that they w: 
the war. This work is now entering upon its 
phase and will terminate on June 30, 1926. It is 
especially difficult to find employment for persons 
that are being trained for the various professions. 
The Bureau feels certain that it is appealing to a 


most receptive portion of the general public when 
it asks the members of the American Bar Associa- 
tion, through its JoURNAL, to render cooperation 
and assistance to the Government in the employ- 
ment of men whom it has trained for the legal 


profession.” 
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ludicial Committee of Privy Council at London, on Appeal from High Court of Bengal, Holds 
Idol a Juristic Entity — Should Have Been Represented by a Disinterested Next Friend 


' Appointed by Court—Will of Idol as to Location Must Be Respected 





By WILLIAM 


SETON GORDON 


Formerly of the New York Bar 


flung realm of Britain and her 
subjects of diverse race, color and 


ITH the 
500 milli 
previous (or present) condition of servitude, 
ne ought not perhaps to be surprised that motley 
ynally come up from Africa’s sunny 
lia’s coral strand before her Courts 
The highest of them, supreme 
Courts throughout the Empire, is as is 
the Judicial Committee of the Privy 
Westminster, London. It cannot 
ver, somewhat of a shock when 
ne hears of a Court in Christian England com- 
posed of three Christian judges and one Hindu, sit- 
to decide upon the personal rights of an East 
However startling to the theologian, 
see in this nothing but a proof of 
the elasticity of the Common Law. The heathen in 
is blindness bows down to wood and stone, but the 
up-to-date Christian judge listens patiently to re- 
1g1ioUusS doctrines absolutely opposed to the Old and 
Testament teaching he has accepted since 
and, notwithstanding, awards a decree 
the facts disclosed, is manifestly just, 
broadminded in strict accordance with law. 
Che lex loct rei sitae, the lex loci contractus and the 
lex fori all being in accord, are held properly gov- 
erning and effect to. 
The interesting case in question is that of 
‘'ramatha Nath Mullick v, Pradyumna Kumar Mul- 
k and ¢ and was decided upon April 28th 
last by a section of the Judicial Committee com- 
sed of Lord Shaw, Lord Blanesburgh, Sir John 
Edge and Ameer Ali. It came up on appeal from 
the High Court of Bengal, which sits in Calcutta. 
[he question presented for decision was whether, 
luring the it bency of the appellant as shebatt 
or temporary guardian or custodian) of three 
Hindu family , he was entitled to remove them 
to his own residence from the House of Worship 
which th had been originally installed. A 
letermination his question involved an investi- 
gation of the s of property in, control of the 
itus or domicile and rights of worship under East 
Indian law of family idols in general; incidentally 
ringing in al s it turned out, approving the 
mewhat n | doctrine 
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that the idol itself pos- 
sessed a qua ersonal character, could be the 
recipient of gifts which it subsequently owned indi- 
idually, and had quite a little to say about who 
should worship it or where it should be from time 


» time 
It appears 


domi 

t the idol in question was set up, 
stablished ynsecrated many years ago by a 
vealthy Hindu mer: Calcutta named Babu 


Mutty Lal Muttick in a thakur ghar or private 


hant or 


chapel set apart for family worship in his dwelling 
house. It may be said to have begun life, there- 
fore, as a legitimate and respectable household god. 
Mutty Lal died in 1846, having until his life’s end 
piously performed his religious duties to the idol, 
leaving injunctions in his will to his widow to con- 
tinue and observe all proper rites and to officiate 
as ministrant after his decease. The will also set 
apart a substantial endowment to apply to the up- 
keep and continued worship of the pseudo deity 
until the widow’s son, Jadulal, reached 20; when 
he in turn was to undertake and fulfill these pious 
duties. It seems that there were other household 
divinities sharing the chapel (the whole story, in- 
deed, reads like a page out of Maine’s Ancient 
Law), but they appear to have steered clear of 
trouble ; for when, in 1881, Jadulal rebuilt the family 
residence, dividing it into the houses between which 
he reconstructed a special separate house to con- 
tain the group of gods where all the family thakurs 
might be worshipped, no disputes arose except in 
regard to the particular ‘idol in question, whose 
name was Radha-Shamsunder. To do this idol 
justice, however, accepting as one must the per- 
sonalty with which the Court as will be seen, in- 
vests him, he appears to have been a quiet sort of 
deity, acted throughout the litigation and before 
it with due decorum and propriety and avoided 
personal interference in what took place. 

Ten years later, Mutty Lal’s widow, Rangan- 
moni, died leaving by will a very substantial pro- 
vision, amounting to one lakh of rupees ($50,000) 
for the support or upkeep of the god. Jadulal sur- 
vived her but three years. He left three sons and 
four daughters. The Calcutta Court decided, in a 
partition proceeding, that the three sons should 
divide up their father’s personalty share and share 
alike; and as regards the houses, each of two sons 
had a house allotted to him. The idol, of course, 
came in on the division, retaining his special habita- 
tion. One son was granted a sum in cash where- 
with to build himself a new and suitable residence. 
This latter son is the appellant. All appear for the 
time to have been satisfied, if we leave out the 
idol, whose personal views about the whole ar- 
rangement remained unknown. So far as the record 
discloses, he was in no way consulted. A _ grave 
mistake, as the Court very properly held. He was 
not even represented by Counsel in any of the 
Courts—an error which the Court declares must 
from this stage of the proceedings, be rectified. 

All, however, spoke him fair. A scheme of 
worship had been agreed to whereby each son in 
turn was to entertain the god a year at a time, the 
arrangement also extending to their respective 
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heirs. With the money provided him, the second 
son had built himself a house to contain an oratory 
set apart for family worship, and thither the deity 
was removed and set up on proper festivals. The 
same thing happened again without incident when 
this son’s regular year of worship came around. 
But on the third occasion trouble arose. The other 
brothers objected. They declared that Jadulal had 
executed a deed of trust in 1888, and by it had 
established exactly when, where and under what 
circumstances and conditions the family god could 
be taken down, set up, moved about and worshipped. 

Now at this point of the story some queer, odd, 
heathenish ideas interject themselves into the case, 
such as would have startled even Sir Matthew Hale, 
Chief Justice of the Kings Bench, 1671, albeit he 
entertained the most churchly and orthodox ideas 
of his time and believed heart and soul in divina- 
tion, familiar spirits, magic, sorcery, witchcraft and 
the black art; and, indeed, at times condemned 
various witches to be properly burned alive. Up 
to this point in the narration one might be reporting 
a humdrum, every-day case of possessory rights in 
a chattel which the Common Law would perhaps 
regard and treat as a family heirloom like the Luck 
of Eden Hall or the inherited sword of a Crusader. 
Heirlooms are, of course, nothing new to the Com- 
mon Law. Blackstone (Com. Book 2 cap. 28) 
devotes attention to them and Sir Edward Coke 
elaborates the law in this regard (Coke Litt. 185). 

But hold. Such a hasty and shallow view en- 
tirely overlooks the essential nature, attributes and 
personal rights of a family divinity. A Hindu idol 
is not mere wood and stone, as Bishop Heber would 
have us erroneously conclude. What says the 
Judicial Committee? 

A Hindu idol is, according to long established au- 
thority founded upon the religious customs of the Hindus, 
and recognition thereof by Courts or Law, a juristic 
entity. It has a juridical status, with the power of suing 
and being sued. Its interests are attended to by the per- 
son who has the deity in his charge and who is in law its 
manager, with all the power which would, in such circum- 
stances, or analogy be given to the manager of the estate 
of an infant heir. The duties of piety, from the 
time of consecration of the idol, are duties to something 
existing which, though symbolizing the Divinity, has in 
the eye of the law a status as a separate persona. The 
position ‘and rights of the deity must, in order to work 
this out, both in regard to its preservation, its maintenance 
and the services to be performed, be in the charge of a 
human being. 

Counsel for the two had, in the lower 
Court, advanced the somewhat flippant argument 
that, Jadulal having been given the idol by its 
original creator, his sons could do with it what 
they pleased—even throw it into the Ganges if they 
wished to: but here the Christian Court sternly 
rebukes them: 


sons 


An argument which would reduce a family idol to 
the position of a mere movable chattel is one to which the 
Board can give no support. Jadulal was the sole heir of 
his father and by the general law of India he thus stood 
vested with the right of custody of any management of 
the trust for the family idol which his father had con- 
secrated and set up 

Now we come to the turning point of the case, 

which was the construction to be given the words 
of the trust deed of 1888. By it Jadulal dedicated 
and conveyed the private chapel to the god (which, 
or who, was held by the Court a capable recipient 
in law of the gift) but did not convey any property 


whatever in the idol. Following the disposition of 






the trust, Jadulal’s heirs are, by express provisior 
not to disturb the idol or remove it from the de 

cated chapel unless they antecedently provide f 

the god another chapel of the same dignity or 

more elaborate and expensive one. Until then, tl 
idol holds the fort and cannot be removed. Say 
the Court: 

The true view is that the will of the idol in regard t 
location must be respected. If in the course of a proper 
and rnassailable administration of the worship of th 
idol by the shebait (trustee or temporary custodian) it 
be thought that a family idol should change its location 
the will of the idol itself, expressed through his guardiar 
must be given effect to. 

Mather an 
page Mr. Williar 


, stand by. 


Quite so. But shades of Cotton 
Jonathan Edwards! Please 
Jennings Bryan. Fundamentalists a 

We are perhaps justified in assuming from th 
decision of the highest Court in the British Empir 
that the idol has views of his own—preferences, 
may be, as to location, based on salubrity of 
climate, freedom from disturbing noises and un 
pleasant smells, reasonable in themselves and suc! 
as the Court should give effect to. The older au 
thorities in the books on this point, to the effect 
that “eyes have they but they see not, ears have 
they but they hear not” are obviously overruled 
[It may even be inferred that idols have personal 
predilections in the choice of their worshippers, 
favoring some and being averse from others. In 
deed, the Court makes it a ground of criticism to 
the scheme devised that the female worshippers are 
not specifically included; from which we may de 
duce that the idol is perhaps not altogether pleased 
at the omission. The opinion states: 
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il 


It is open to the idol, acting through his guardian the 
shebait, to conduct its worship in its own way at its own 
place, always on the assumption that the acts of the 
shebait expressing its will are not inconsistent with the 
reverent and proper conduct of its worship. The idol is 
not otherwise represented in these proceedings, although 
the result might conceivably vitally affect its interests. 
The idol should appear by a disinterested next friend ap- 
pointed by the Court. 

In remitting the case back to the Court of first 
instance, the august tribunal at Westminster does 
not inform us exactly how the shebait is to acquaint 
himself with the personal preferences, predilections, 
tastes, fancies, even idiosyncrasies of the god. This, 
however, is a minor matter which the Court wisely 
leaves to the shebait’s discretion. 

Household idols being as yet far from common 
in American homes, it is doubtful whether much 
use will be made of this remarkable precedent in 
American Courts. At the same time it is clearly an 
authority not without value in exhibiting the elas- 
ticity of the Common Law which, without turning 
a hair or batting an eyelid, can adopt principles 
from Hindu Codes—or even the laws of Hammurabi 
should occasion require—wut fiat justitia 

London, Eng., May Ist, 1925 


Contributions 
The articles and letters in the JouRNAL are 
signed with the names or initials of the authors 


and the Board of Editors assumes no responsibility 
for any views contained therein, except to the ex 
tent of expressing the opinion, by the fact of 
publication, that the subject is one which merits 
the attention of the profession. 
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ANNUAL MEETING TO BE IN CITY OF UNIQUE AND 
ROMANTIC HISTORY 





By Wapbe H. MILLIs 
Of the Detroit, Michigan Bar 


F the hundreds of lawyers and their families 
O who will come to Detroit this summer to attend 
the annual meeting of the American Bar As- 
sociation, many will be seeing for the first time this 
ty that has had such a unique and romantic his- 
ry. For them especially some brief remarks con- 
cerning the metropolis of Michigan may add to the 
ittractions which they find attending their visit, and 
e hope this will have some interest also for those 
vho are already familiar with its charm and beauty 
\t St. Nicholas de la Grave, France, stands a 
venerable little brick dwelling bearing a memorial tab- 
et upon which is inscribed: 
\ la Memoire 
ANTOINE LAUMET DE LAMoTHE CaDILLAc 
Né Dans Cette Maison Le 5 Mars 1658 
Colonisateaur Du Canada et De La Louisiane. 
Fondateur de Detroit 
Gouverneur De Castelsarrasin 
Ou Il Est Mort en 1730. 


The man whose memory is thus preserved in en- 
luring bronze was Cadillac, the son of a French law- 
yer; an explorer, colonizer, governor, and the founder 
f Detroit on July 24, 1701, on which date he raised 
the standard of France on the river bank near the 
foot of the present Shelby street and took possession 
of this region in the name of Louis XIV. 

Here also came Madame Cadillac in September 

f the same year, making the long journey from Que- 
bec in a canoe accompanied only by Madame de Tonty 
ind by a few Indians and Canadian canoe men. A 
tablet commemorating the arrival of these first white 
women in Detroit is located on the Detroit Art Museum 
uilding and a beautiful mural painting depicting this 
event adorns our magnificent public library. 

\lmost immediately after the arrival of Cadillac 

the work of erecting buildings was commenced, and a 
plat of ground one arpent (192.75 feet) square was 
laid off for Fort Pontchartrain. Under the direction 
f Father de L’Halle the building of a church, Ste. 
\nnes, 241% by 35 feet was commenced on July 26th. 
This church was the first building in Detroit to be 
completed 

Detroit continued under the French rule for sixty- 
nine years during which period, as shown by the church 
records which are still preserved, there were 998 bap- 
tisms, 147 marriages and 475 deaths. 

The surrender of Montreal to the British follow- 
ing the battle the Plains of Abraham where both 
the French and the British commanders, Montcalm and 
Wolf, lost their lives, gave Detroit and a vast amount 
of surrounding territory to the English who held 
possession of and garrisoned the city with troops till 
July 11, 1796, when their flag was hauled down, the 
troops were withdrawn and the American flag for the 
first time was raised over the city. This evacuation 
of Detroit by the British was the closing act of the 
American Revolution 

August 16, 1812, Detroit was captured again by the 
British forces who maintained their second possession 


of the city until September 29, 1813, when it was re- 
taken by the Americans. 

The original plan of the city which was made in 
1806 was a replica of that of Washington, D. C. by 
L’Enfant, the French engineer. Governor Augustus 
Woodward was captivated by the plan of Washington 
and superimposed it so far as possible upon Detroit. 
As L’Enfant platted the circles and radiating avenues 
of Washington with the idea of providing vantage 
points whence artillery might easily command the 
streets in case of revolutionary disorders, so Governor 
Woodward, thinking of this as a city that had always 
existed in the midst of wars and alarms, placed the 
Campus Martius at the center of his design, with seve- 
ral wide avenues radiating therefrom like the spokes 
of a wheel. 

Once launched under American rule, Detroit has 
grown to become one of the greatest of cities with 
over a million and a quarter of inhabitants and famed 
throughout the civilized world as the center of many 
important industrial occupations. Its progress in edu- 
cation, science, music and art is also fully in keeping 
with its size and great wealth and these evidences of 
development have found expression in its magnificent 
libraries, churches, educational buildings, museums, 
etc. 

Its location upon the shore of the Detroit river, 
so clear, deep, wide and unvarying, with its numer- 
ous parks, playgrounds and beautiful surrounding 
country makes it an ideal residential city. The river 
bears practically all the navigation of the Great Lakes, 
and an average of one vessel passes Detroit every 16 
minutes of the entire 24 hours of each day during the 
season of navigation, which comprises about 250 days 
of the year. Ocean vessels whose length and draft 
permit their passage through the Welland canal, which 
joins Lake Erie with Lake Ontario, ply between De- 
troit and the ports of foreign countries. 

A modified form of the Roman law was enforced in 
Detroit in the rudimentary courts that Cadillac estab- 
lished shortly after the founding of the city, and he 
and his successors in office as Commandants of this out- 
post of civilization assumed the principal judicial func- 
tions. Upon the advent of the English the govern- 
ment of Detroit was still largely of a military charac- 
ter and the various Commandants continued for many 
years to try persons charged with crimes and to dis- 
pose of civil controversies. Gradually, however, a 
change came about as the settlement grew and de- 
veloped, and under the British rule the Roman law 
which the French had established was supplanted by 
the Common Law of England and generally, by the 
practice and procedure which now obtains. 

The stirring and conspicuous military events that 
have occurred here, the political exigencies of the 
times that have marked the various stages of develop- 
ment in Detroit, the necessity for constructive work in 
the general expansion of this pioneer community in 
jurisprudence, politics and statesmanship, all served 
not only to bring to our city at early dates some of the 
most brilliant and best equipped of the legal minds 


433 






















































434 








AMERICAN Bar ASSOCIATION JOURNAL 











from more highly developed eastern sections, but also 
resulted in a development of qualities on the part of 
members of the Detroit bar that might have remained 
dormant under conditions of less urgent necessity. It 
is not strange therefore that the lawyers of Detroit 
should have acquired the reputation for unusual ability 
and attainments. Nor is it strange that they should 
have organized one of the very first Bar Associations 
of which there is any record in our country. As early 
as 1824 we find historical references to organized activi- 
ties of the Detroit Bar, and from 1835 to date the As- 
sociation has had a continuous existence and its 
official records are practically complete. It has main- 





WO distinguished foreign lawyers are on the 
s S J 

tentative program for the meeting of the Amer- 

ican Bar Association at Detroit, September 2, 


3 and 4, as printed in this issue. The Rt. Hon. Lord 

3uckmaster, former Lord Chancellor of England, 
who held the Great Seal during a period of Lord 
Oxford’s administration (1915-16), is one, and M. 
Manuel Fourcade, Batonnier of the Bar of Paris, 
who did so much to make memorable the visit of 
the American lawyers to France, is the other. Lord 
Suckmaster who, in the words of a recent article 
in The Canadian Bar Review, “maintains the high 
traditions of English public life as a speaker,” will 
address the Association on the evening of Sept. 2 
M. Fourcade will speak on the evening of the fol 
lowing day. 

Other notable speakers on the 
announced so far, are Hon William D. Guthrie, one 
of the leading figures of the New York Bar, who 
will speak on the afternoon of Sept. 2 on “The 
Oregon School Law,” and Hon. John G. Sargent, 
Attorney General of the United States, who will 
speak on the evening of Sept. 3. The subject of 
his address will be announced later. The annual 
address by President Charles E. Hughes of the As- 
sociation will be delivered at the opening session 
on Wednesday. 

The social diversions provided for the 
members of the Bar will leave nothing to be 
he all-day trip to Ann Arbor as guests of the Mich- 
igan State Bar Association and the Detroit Bar Associa- 
tion will give an opportunity to examine the beautiful 
buildings and arrangements of the “Lawyers’ Club,” 
that unique institution of which mention has been 
made several times in the JourNAL. The Lake boat 
trip promises to be thoroughly enjoyable. One of 
the most interesting things to be seen on the visit 
will be the City of Detroit itself, of whose unique 
and romantic history Mr. Wade Willis writes in 
another part of this issue 

Special attention is called to the amended no 
tice by Secretary W. C. Coleman about “Special 
Rates for the Detroit Meeting,” which follows. We 
print in this issue a more extended notice of the 
programs of the Patent Section, the Conference of 
Bar Association Delegates and the Section of Legal 
Education and Admission to the Bar than appeared 
in the June issue. Notice as to meetings of the 
Comparative Law Bureau, the Criminal Law Sec 


program, as 


visiting 
desired. 


ARRANGEMENTS FOR DETROIT MEETING 
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tained unwaveringly a course consistent with its an 
nounced objects and purposes, “to maintain the honor: 
and dignity of the law and to increase 
promoting the due administrations of justice.’ 

This city, born under the fleur de lis of France 
reared beneath the crosses of St. George and St 
drew of England, reaching her full maturity under th 
Stars and Stripes, through her civic aut 
Bar Association, and all her good « extend 
the welcoming hand as host to the American Bar As 
sociation, and gives assurance to all its members that 
the doors of our hearts and of our homes swing in 
ward awaiting their arrival. 
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tion, the Judicial Section and the Section of Publi 
Utility Law were printed last montl 


The American Bar Association 
Wednesday, Sept. 2 
Morning: Opening Session \nnual Address 
of the President, Hon. Charles E. Hughes. Nom 
ination of members of General and Local Councils 
Afternoon: Joint Session with Michigan Bar 


nnounced 


Association. (Michigan speaker ea 
later.) 

Hon. William D. Guthrie, of New York, will 
speak on “The Oregon School Law 

Evening: The Right Honorable Lord Buck 
master, former Lord Chancellor of England 

Secretary of State, of the United States, Hon 
Frank B. Kellogg. 

Thursday, Sept. 3 

Morning: Reports of Officers Sections an 
Committees 

Afternoon: Reports. (Continu 

kK vening M. Manuel Fourcade, Batonnier of 
the Paris Bar 

The Attorney General of the United States 
Hon. John G. Sargent. 


Friday, Sept. 4 
Morning: Reports (continue: lection of 
Othcers. 


Afternoon: Lake Boat Trip 


Evening: Annual Dinner for Members. Din 
ner to the Ladies. 

Section of Legal Education and 

Admissions to the Bar 

There will be one session of the Section, 2 P. M 
on Tuesday, Sept. 1. 

Address of Chairman: Silas H. Strawn 

Report of Secretary. 

Report of Council. 

Discussion of Recommendation of Council as 


to Test of Character and Fitness fo1 Appl ants tor 
Admission to the Federal Baz 
General Discussion. 
There will be a meeting of the ( 
Education and Admissions to th« 
following the Section. 
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Patent Section 
Tuesday, Sept. 1 
Annual meeting of the Patent Sec- 
nical High School. 
1:00 P. M. Luncheon, Detroit Yacht Club. 
2-5 P. M. Entertainment provided by 
Patent Law Association. 

7:00 P. M. Joint Dinner of the Patent Section 
f the A. B. A. and Michigan Patent Law Asso- 
iation, at the Detroit Athletic Club. 


10:00 A. M 
yn at Cass Tecl 


the 


Michigan 


Conference of Bar Association 
Delegates 
Tuesday, Sept. 1 


Morning Session, 10:00 A. M. 
lt : Julius 


irm 
rinan, 


Henry 


Barth, St. Louis, 
hairman 
Bat Goodwin, Chi 
Hadley, St. 
with the Press: Charles A. Boston, 
irman. 
intment of Nominating Committee. 
Afternoon Session, 2 P. M. 

The Ame Law Institute—Address by Wil- 
am Draper Lewis, 
Evening Session, 8 P. M. 
| speaker to be announced later. 
Election of Officers 


Miscellat 


Director 


Topic al 


Reduced Rates for the Detroit Meeting 
courtesy of the Central Passenger 
ew plan of securing reduced rates 
ited this year. This plan has been 
the Trunk Line, New England, 
Southwestern and Trans- 
senger Associations, so that the 
same reduction will be advailable to members from 
all parts of the Country. Instead of the certificate 

used, we will this year adopt the 
Certificate Plan,” which secures for 
ind dependent members of his or her 
family, a rate amounting to fare and one-half, when 
ticket to Detroit and return is purchased. 

These certificates, to be used in securing their 
tickets, will sent to all members with the Ad- 
vance Program and Committee Reports, which will 
be mailed on ahout August 1. After presenta- 
tion of the certificate and purchase of round trip 
ticket at point of departure, nothing will be re- 
quired except validation of return ticket by the 
licket Agent at Detroit upon departure for home. 
[he turning in of certificates to the Secretary’s of- 
for validation, and the uncertainty as to the 
eliminated under 


Through tl 
\ssociation 
will be inaugu 
concurred in by 
Southeastern, Western, 
Continental P 


plan heretotor« 
“Tdentificatio1 
each member 


fice 
securing of a reduction, 
this new plan 

\s figures showing the approximate attendance 
at the Detroit meeting to be large enough to war- 
rant the concessions which have been granted, were 
furnished 1ilroad Passenger Associations, it 
is hoped that all members attending the meeting 
will use the tif vill be sent them, so 


will be 


the R 


‘ates which 


there will be no difficulty in securing similar con- 
cessions hereafter. 

The Passenger Associations above referred to 
have also made the reduced rates applicable to the 
meetings of Sections and Allied Bodies, and tickets 
will be sold on a date that will enable members to 
reach Detroit on August 25, the date on which the 
Conference of Commissioners on Uniform State 
Laws convenes. The return limit is Sept. 11. In 
certain sections of the country summer tourist 
rates will be lower than the rates obtainable by 
the certificates to be sent out, in which case mem- 
bers should avail themselves of the lower rate. 

I am requested to announce also, for the con- 
venience of members living in or near New York, 
Philadelphia, Washington and Baltimore, and points 
reached via these cities, that extra cars as required 
will be provided and attached to the Pennsylvania 
Limited, which arrives in Detroit in the early morn 
ing following departure from the cities named. For 
further particulars, application should be made to 
Mr. Ira B. Yeakle, Division Passenger Agent, 
Pennsylvania Railroad Company, 18 East Fayette 
Street, Baltimore, Maryland. 

WittrAM C, CoLeMAN, Secretary. 

Invitation to Patent Section 
To members of the Patent Section, American 
Association— 
Gentlemen: 
The Patent Section meets in Detroit on Sept. 
1 and the Michigan Patent Law Association ex- 
tends to Section members a cordial invitation to 
visit with the Detroit Patent attorneys during that 
week. To those who play golf, we particularly 
urge that you bring your clubs and that you come 
the Saturday, or Sunday or Monday before and 
play golf with us then, 

We will try to make it worth your while to 
come to Detroit. Plan for it. 

Very sincerely, 
MicuiGAN Patent Law AssociaTION. 
By Milton Tibbetts, Chairman, Entertainment 
Committee. 


Bar 


Phi Alpha Delta Law Fraternity 
Members of the Phi Alpha Delta Law Frater- 
nity contemplating attending the Meeting of the 


American Bar Association in Detroit on Sept. 2, 3 

and 4, will kindly communicate with Mr. James P. 

Harrold, 108 South La Salle Street, Chicago, III. 
GeorGe E. Fink, Supreme Justice. 

Rates of the Detroit Hotels for the American 

Bar Association Meeting, Sept. 2-4, will be found 

on page 450 of this issue. 


Gets Columbia’s First Jurisprudence Degree 

The first degree of doctor of jurisprudence ever 
awarded by Columbia University has been bestowed 
on Frank I. Schechter, a graduate of the University 
and now a lawyer with offices in New York. Mr. 
Schechter is 35 years old and is one of the young- 
est men ever to receive the degree from any college. 
This highly important degree was first proposed at 
Columbia in 1880 but never given until this month. 
The degree was awarded for a thesis, “Historical 
Foundations of the Trade Mark Law,” a study of 
a little known and highly important subject because 
of its significance to advertising law. 
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A TRIUMPH OF UNHAMPERED 
DICIAL ADMINISTRATION 
Probably no cases that come before the 
United States Supreme Court illustrate so 
clearly the majestic extent of its jurisdiction 
as those involving controversies between 
states. Of controversies of this character 
the case of the State of Oklahoma vs. the 
State of Texas and the United States of 





JU- 


America, Intervener, initiated on December 
8, 1919, when the complainant filed a motion 


to file an original bill of complaint against 
the defendant, will long remain notable for 
the number of legal questions presented to 
the Court for decision and for the complex- 
ity of the facts with which the Court was 
called on to deal. 

Readers of the Journal have doubtless 
noted the recurrence from year to year, in 
the Review of Recent Supreme Court Deci- 
sions, of this many-sided litigation. Three 
major and numerous minor or interlocutory 
decisions were rendered in the course of it, 
and the questions presented ranged all the 
way from the interpretation of the treaties 
between the United States and foreign na 
tions and Indian tribes to the application of 
the principles of erosion, accretion, riparian 
rights and the determination of claims under 
the mining laws of the nation. As is gen- 
erally known, the boundary dispute between 
Oklahoma and Texas became acute when 
rich deposits of oil and gas were discovered 
in the sand bed of the Red River and certain 
adjoining strips of land. Property interests 
of great value to the respective states thus 
became involved in the exact determination 
of the boundary, and the situation was com 
plicated by the rush to develop and realize 
the gains of such enterprise, by the assump- 
tion of jurisdiction over the same area by 
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the courts of both states, and by the public 
feeling which was roused on both sides. It 
was a State of affairs calculated to lead to 
border warfare and uncertainty of rights, as 
well as to a wasteful depletion of the im 
portant oil and gas deposits. 

[It was under these circumstances that 
the United States Supreme Court obtained 
jurisdiction of the case and proceeded to ap 
point a Receiver to take charge of and ad 
minister the territory in dispute, while the 
legal issues were being determined. ‘The 
State of Oklahoma was claiming title to the 
entire river bed from one bank to the other. 
Texas was claiming title to the southerly 
half. The United States, which had inter 
vened in the suit, was asserting full title to 
the southerly half of the river bed and an 
interest (because of its relation to Indian 
allottees), in portions of the northerly half. 
Such were the broad claims of the major 
parties to the litigation. But behind these 
were numerous claims of a special character 
which had to be taken account of in the set 
tlement of the matter. 

There is no need here to review the 
cases deciding the important legal questions 
presented to the Court while it was conduct 
ing the affairs of the disputed territory. It 
is enough to recall that the Court held that 
the boundary between Oklahoma and Texas 
was fixed by the old treaty of 1819 between 
the United States and Spain along the south 
bank of the river, thus denying the conten 
tion of Texas; that the “south bank” in ques- 
tion is “the water-washed and relatively per 
manent elevation or acclivity at the outer 
line of the river bed which separates the bed 
from the adjacent upland, whether valley or 
hill, and serves to confine the waters within 
the bed and to preserve the course of the 
river, and that the boundary intended is on 
and along the bank at the average or mean 
level attained by the waters in the periods 
when they reach and wash the banks with- 
out overflowing it;” that the boundary as it 
was in 1821 is the boundary of today, sub- 
ject to “the right application of the doctrines 
of erosion and accretion and of avulsion to 
any intervening changes;’ that the south 
erly half of the river bed “never was subject 
to location or acquisition under the mining 
laws—nor, indeed to acquisition under any 
of the land laws;” that no part of the river 
within Oklahoma is navigable and, there- 
fore, that title to the bed did not pass to 
this state upon its admission to the Union; 
that titles based upon treaties between the 
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nited States and certain Indian tribes to 
racts of land on the north shore carried with 
hem a right to the bed of the river as far 
is, but not beyond, the medial line. 
But one of the most significant points 
n the whole proceeding is the illustration 
which the administration of this novel re- 
eivérship aft the effective way in 
which a great court may do justice and deal 
with complicated situations when it is un- 
hampered in the exercise of its powers by 
numerous useless and narrow legislative re- 
strictions. We can well imagine how im- 
possible it would have been for the Supreme 
Court to untangle the complexities of this 
many-sided business on the practical side if 
t had had to deal at every turn with leg- 
islative prescience embodied in statutory 
form. The fourteenth report of the Receiver, 
Delano, submitted April 16, 
us, and it is a narrative of 
absorbing interest. It is perhaps the strong- 
est argument for judicial discretion and the 
best evidence of judicial competency in deal- 
ing with complex interests of vast import- 
nce that is likely to be printed in some time. 
\t every important stage of the business the 
Court was called upon to confer with and 
to give proper direction to the Receiver. It 
first instructed him “within thirty days after 
taking possession” to “formulate and report 
to this Court full and complete plans for 
prospecting such lands and developing and 
producing the oil and gas within the same; 
and until such report is made and acted 
upon by the Court the Receiver shall operate 
the existing oil and gas wells on said lands, 
or permit them to be operated by their re- 
claimants under his direction and 
supervision, or close down said wells if he 
shall deem it advisable to so do.” It added 
further instructions as to keeping accurate 
accounts of everything. The Receiver there- 
upon proceeded to organize his staff of ex- 
pert advisers and assistants, take charge of 
the territory, establish banking connections, 
provide for policing the area by half a dozen 
former Texas Rangers and an equal number 
of former Oklahoma deputy sheriffs, and 
consider what would be necessary for the fu- 
ture conservation, operation and develop- 
ment of the field. In the exercise of the pow- 
ers conferred he took possession of all of the 
properties and began the creation of an 
organization adequate to handle the field as 
a unit, retaining such of the foremen and 
ees of the operators as he found 
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Thus began this remarkable administra- 
tion of property interests, charged with the 
duty not only of protecting and conserving 
but also of developing. A number of con- 
ferences with the Court followed and the 
Receiver was given further powers. He was 
authorized, among other things, by an order 
of June 7, 1920, to go into the oil drilling 
business himself and to “drill in the river bed 
area described in paragraph 3 hereof, and 
bring into production whatever new wells 
he may be advised by his geologists and 
other experts are necessary for the conserva- 
tion and development of the river bed lands 
as a whole, pay the costs thereof out of the 
funds in his hands derived from the produc- 
tion of the wells in said river bed area” and 
instructed to make a full report, with recom- 
mendations for the equitable allocation and 
distribution of such cost and proceeds, as 
soon after the court reconvened in October 
as might be practicable. He was also given 
additional administrative powers to carry 
out the purposes of the receivership. And in 
order that it might keep in touch with the 
situation during the vacation season “the 
Court was also called upon to adopt a novel 
expedient for instructing the Receiver and 
safeguarding the property in his custody un- 
til it reconvened the following October. A 
case involving the active management of a 
business of great magnitude and the govern- 
ment of a territory of extensive proportions 
was without precedent in the annals of the 
Court and could not be left without a guid- 
ing mind during the vacation period. The 
Court accordingly designated the late Chief 
Justice, Mr. Justice Van Devanter and Mr. 
Justice Pitney, as a committee to act in vaca- 
tion.” 

The Report gives full details of the man- 
agement of the business from the operating 
and financial standpoint. Improvements in 
methods were instituted. Arrangements for 
disposing of the oil and gas were effected. 
Methods of financial accounting were insti- 
tuted. Better housing conditions for em- 
ployees were provided. A dam was con- 
structed to protect certain wells from flood 
danger. New wells were drilled. Wasteful 
methods of production were discontinued. 
Private claims were considered and adjusted. 
Proceeds of the properties were equitably 
distributed. The whole report covering the 
period from April 1, 1920, to April 16, 1925, 
is a story of American judicial as well as 
business efficiency where it is allowed to 
proceed by the most efficient methods. 



























































CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 








HE Supreme Court and Sovereign States. By 
> Charles Warren. Princeton University Press, 

1924. $2.00. In this little book of ninety-seven 
pages Mr. Warren, with great clarity of style, makes 
a valuable historical and legal contribution to the 
discussion of international disputes. His treatment of 
the contrast between the Articles of Confederation and 
the Constitution, and the extraordinary grant of juris- 
diction to the Supreme Court “to summon before it 
sovereign States in dispute and to determine their re- 
spective rights by a judgment which should be enforce- 
able against them,” is cogent and impressive. He shows 
that the basic fact that makes this provision workable 
is the willingness of the adopting States to surrender 
a portion of their sovereignty to that end. 

Most entertaining is the author’s sketch of the 
contemporary glorification of the Constitution makers 
as demi-gods—in view of the very slight basis for it 
that existed in this little body of inexperienced, though 
earnest men, who kept their counsels so strictly that 
the journalists were forced to resort to conjectures 
more or less picturesque, that have since become a 
part of history. The great fact emerged, however, that 
it was “a momentous work which had been executed,” 
which contained no more important feature than this 
revolutionary control of inter-State suits by the Su- 
preme Court, toward which Mr. Warren’s argument 
is directed. He shows that while the Constitution was 
the object of attack in practically every particular, this 
provision alone “received not a breath of opposition.” 
In its ratification by each sovereign State, the relin- 
quishment of this important right of immunity in- 
volved seemed neither harmful nor derogatory. 

It is interesting to note that between 1789 and 1923 
there were thirty-nine controversies. Twenty-six were 
of the boundary dispute type, two resulted in a money 
recovery resulting from contractual relations, and 
eleven involved alleged injuries of various kinds. The 
right of a sovereign State could be adjudged even if 
it refused to appear. These decisions invoked estab- 
lished principles of international law, the pronounce- 
ments of the law-writers of continental Europe, and the 
application of inherent equities. Inter-State compacts 
were authorized by Congress from time to time, and 
these occasionally came before the Court for enforce- 
ment. Boundary disputes often stepped over into 
serious social, economic and even racial relations. There 
were no prescribed limits to the scope of the contro- 
versies, and no technical rules of practice were allowed 
to obscure the issues. As the author pertinently ob- 
serves: “The Supreme Court has never yet been con- 
fronted with any class of controversy between States 
which it has found itself incapable to decide as a 
matter of law and appropriate for judicial determina- 
tion.” 









cause 


Mr. Warren discards the artificial claim that a 


must be “justiciable.” The adoption of the Consti 
tution created an agreement that all inter-State con 
troversies should be settled by a court his might 
include even political questions. So a “justiciable 


question means simply what the court may decide it 
will settle in any given case. But, as the author in 
dicates, if we are to pursue this analogy into an In 
ternational Court, it would be well to formulate “a 
modernized statement of international rights and duties 
so far as it can be agreed upon by the nations.” 

Mr. Warren shows that the court does not 
pretend to enforce the inter-state compacts and de 
crees, which duty lies with the executive powers. Yet 
there never has been a case where this court’s de- 
crees have not met with ultimate obedience, though 
sometimes deferred. The very existence of such a 
tribunal indeed has a tendency to encourage the habit 
of settlement out of court, a fact as important as it 
is obvious in any argument for a world court 


even 


While 
there are certain political acts which no court can com 
pel a State to perform, this is no argument against 
the creation of a court with power to determine what 
the rights of the parties are. The author highl 
praises the Arbitration Treaties of 1911, and the Peace 
lreaties of 1915, with their provisions for 
oft” period. 

From what the Declaration of 
“a decent respect for the opinions of mankind,’ 
Warren urges that a similar international public 
ment, increasingly difficult for a nation to disregard, 
would make strongly in aid of the tribunal for which 
he contends. The economic boycott he fears, with its 
difficulty of enforcement, “might injure the boycotter 
than it did the boy- 


\ 
"¢ oling - 

, , 
Independence calls 


Mr 


senti 


nation and its citizens more 
cottee.” He suggests a more potent weapon would be 


an agreement not to assume an obligation 
against an offender, but to be relieved of 


gations towards such offender. 


to act 
existing obli- 


In case a recalcitrant 


nation refuses to accept the judgment of the court, 
all the treaty-bound nations should have no further 
obligations of neutrality towards such nation. But 
then, again, retaliation by the offending nation, one 
cannot help thinking, might produce a state of war 

1 


Still, the argument for a worl 
analogy presented by this review of the S 
versy power in our Supreme Court is compelling and 
The gist lies in the necessary surrender of 


the 


ate-contro- 


qd court trom 
; 
t 


cogent. 


a portion of our national sovereignty. Why not, in the 
light of the great end to be accomplished? All that is 
needed is a “flaming confidence” that that end justi- 


fies the sacrifice. 
We commend this book as a thoughtful 

ful contribution to the dialectics of this all-important 

question. 
Chicago. 


and fi irce- 


GEORGE PACKARD 
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cu ury Laws. By F. W. Ryan. Hough- 

n Mifflin, Boston. Pp. XXIX, 249. $2.50. The 
; tire thesis centers upon two propositions, 
which are tant to his argument that they are 
irged on the reader throughout the book. In the first 
st be realized that legal usury and 

entirely different things. Legal 

g of higher interest rates than the 

w. Moral usury is the extorting 

unduly hig un charges by taking advantage of 
borrower essitous condition. The two will be 

ost unlikely t incide. It is the latter that we wish 
is the former that we create in our 
against the ¢ ther. His other proposition is 

that there is a fundamental difference between loans 
vhere the borrower wishes to use the proceeds to carry 
1 what he hopes will prove a profitable business ven- 
ture, viz.: production loans, and loans, the proceeds of 
which the borrower must consume to meet some emer- 
gency, Viz umption loans. Mr. Ryan urges that 
moral usury is met only in the case of the latter kind 
f loans. He therefore, favors the ending of any 
legal interferet vith interest rates on (usually large) 
production with a more specialized, and hence 
more effective, regulation of (usually small) consump- 
book is written to meet the interest 
trained economist but also that of the 


iuthor’s « 


Stamp out 


efforts 


tion loans 
not only of tl 
more general reader. Its goal is the wider adoption of 
the Uniform Small Loans Act 

A Hist f the Public Land Policies. By B. H. 
Hibbard, Ne rk; Macmillan. Pp. XX, 591. $4.50. 
This volum« he latest of those prepared under the 
auspices of Professor Ely’s Institute for Research it 
Land Econ It not only reviews the history 
of the various policies (or lack of them) tried and 
abandoned in the past but makes clear that the ques- 
tion is not entit a dead issue even to-day, tying up, 
as it necessarily must, with any projects of conserva- 
tion which may be adopted The final chapter, in 
which the | the past are reviewed and criti- 
cized, is especially ggestive of pit-falls to be avoided 
in the future 

Of spe nterest to the teaching branch of the 
ur additions to the West Publishing 
rican Casebook Series. The new vol- 
umes fit in with the high standard set by the en- 
tire num! f most importance is Cases on Equity, 
Vol. 3, by Prof. W. W. Cook of Yale (pp xix 1048. 
$6.00). | essor Cook in this series of three vol- 
hich the second has not yet appeared) is 
making at riment of considerable interest to his 
fellow teacl \lthough entitled cases on equity 
they include also law cases showing how the com- 
mon law has itself attempted to develop doctrines 
(lumped generally under the catch-all term of “quasi- 
contracts” eet situations raising results of mani- 
fest unfairnes [he editor’s belief is that the entire 
subject can | uch better grasped by such a parallel, 
functional treatment, than by its division into two 
parts according to which system of courts happened 
stion before it. The other three books 
ons of compilations already widely 
Richards’ Cases on Corporations (pp. 


pri y\fessio1 


Company's 


umes (0 


to have the 


are second 
used They 
xxvi, 1025. $6.00), Goddard’s Cases on Agency (pp. 


and Woodward's Cases on Sales (pp. 
xxii, 851. $5.50 The first of these make a diverg- 
ence from the usually sharply limited field of the case- 
book by including in an appendix various forms re- 


rganization, etc., of a corporation. The 


xxi, 944, $5.5 


lating to the 


more involved ones are those actually used by such 
concerns as the U. S. Steel Corporation, The General 
Motors Corporation and others. Professor Goddard's 
collection shows the growth of the law by devoting 
an entire chapter of some thirty-four cases to Work- 
men’s Compensation questions, a subject which de- 
serves greater law school attention, not so much for 
its direct importance, although this is not small, but 
because of the entirely different outlook on social re- 
lations which it represents, as compared to the hitherto 
solely dominant individualism of our social structure. 
Professor Woodward's revision of his casebook has 
been induced by the extensive adoption of the Uniform 
Sales Act since the book first appeared in 1913. A 
substantial part of the material now consists of de- 
cisions handed down in the last decade and interpre- 
tive of this extremely important act. A feature of this 
book, as well as Dean Richards’, which deserves special 
notice, is the frequency with which the foot-notes con- 
tain references to articles, comments, etc., which have 
appeared in the leading law reviews of the country. 


The American Law Book Company are publish- 
ing a volume of some 300 pages entitled The U. S. Con- 
stitution Annotated ($2.00), containing foot note refer- 
ences to any headings and pages in Corpus Juris-Cyc 
in which matter will be found bearing on the given 
Section. As such matter may be scattered through 
a very large number of titles those planning to use 
Corpus Juris-Cyc as a treatise on Constitutional law 
will find the present volume a great convenience. 


The fifth adition of Owen's Law Quizzer (pp. ix 
844. $5.00) has been published by the West Publish- 
ing Co. of St. Paul. Its function is to aid the candi- 
date for admission to the bar in carrying on a rapid 
but comprehensive review; to enable him, witli the 
least possible lost time to make a more intensive study 
at any point desired. Each question and answer has 
a reference to the point where more detailed treatment 
can be found in one of the texts published by the same 
firm. 

The Law of Trademarks, Tradenames and Unfair 
Competition. By James L. Hopkins. 4th ed. Cincin- 
nati: W. H. Anderson Co. Pp. civ. 1054. $12.00. 
Previous editions of this work (the latest of which had 
appeared in 1917) have already made it known as a 
convenient and reliable text on the subjects indicated 
in its title. The present edition simply brings down 
to date the citations in the notes. In the main there is 
no attempt made to recast or revise the subject matter. 
The scheme of sections is shown by the table of con- 
tents to be exactly the same except for the addition 
of one section and the dropping of one other. The 
index too reveals no materially greater alteration. 
Thus users of the old will find themselves on familiar 
ground, with the advantage of fuller notes. The sec- 
tions dealing with the jurisdiction of the Federal Trade 
Commission is lengthened by two pages. Beyond this 
the commission receives no new discussion, except as 
results incidentally from comment on some of the new 
cases. Considering the commission’s importance as a 
pace-maker in the law of unfair competition such a 
limitation is unfortunate. While of no great impor- 
tance, so far as the value of the book is concerned, it 
seems odd that, although all its references, both in the 
index, the table of contents and the table of cases, are 
to pages instead of to sections, the page numbers are 
tucked away in so well hidden a place as the upper 
inside corner. E. W. PutTKAMMER. 
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AMERICAN CITIZENSHIP COMMITTEE PUTS 
CONSTITUTION ON RADIO 





Inique Meat 
shiy 


) 
DHeg 


f Reaching Public with Pointed Talks on Constitutional Subjects and the Duties 
Successfully Carried Out by Committee 
rins Series of Addresses with Brief Explanation of Object—-Speeches 


Hon. Josiah Marvel, Chair- 


Delivered in June from Radio Station WEAF by Hon. John W. Davis, 
Bishop Philip Cook of the Episcopal Church, Governor Albert C. 
Ritchie of Maryland, Bishop Luther B. Wilson of the 
Methodist Church, and Hon. Charles E. Hughes, 


President of the 


American Bar Association 





in methods of bringing 
on home to the minds and 

he people is the plan of utilizing 

ly adopted and successfully exe- 

mmittee on American Citizenship 

Bar Association, under the chair- 

Josiah Marvel, of Wilmington, 
Delaware. During June a series of addresses on the 
Constituti Citizenship were broadcast 
from the At in Telephone and Telegraph Com- 
pany’s stati VEAF. The first speaker was Chair- 
man Josial r\ , who, on the evening of June y S 
| » object of the undertaking and 
lohn W. Davis of New York, 
“What Does the Constitution 
Bishop Philip Cook of the Epis- 
Delaware oke on June 9 on 

| Citizenship ;’ Governor Albert C. 
ind, on June 16 on “State Respon- 

» Luther E. Wilson, Resident Bishop 
t Episcopal Church, New York, 
Bounds ;:” Hon. Charles 
\merican Bar Associa- 
leclaration of Independ- 


rtur 


ri 
] 
i 


‘Comerns 
Ritchie of 
sibility ;” Bi 
f the Methodis 
mn June 23 on “Metes < 
E. Hughes 


tion, on June 


; 
esident « 


wert direct and to the point 
and characte 1 by the brevity which the condi- 
livery called for. They are printed 
ith the exception of those by Presi- 
lent Hughe Bishop Wilson, which will appear 
in the August number. Taken as a whole, the de- 
f these has furnished another 
llustration of the almost unlimited possi- 
the radio as an agency for the dissemi- 
as well as entertainment to 

Marvel’s introductory re- 


tions of t] r 


in this issu 


livery o addresses 
striking 

bilities of 
nation of 


1 
the publi ( 


rmation 


hairman 


I iarks 


Hi! merican Bar Association was organized 
T fifty years ago for the primary purpose of 
advancing those things that would make for the 
administration of Three years ago, 
the Association resolved that its members 
had duties as citizens as well as duties as lawyers and 
thereupon created a committee on American Citizen- 
ship, the dut f which is to lead the American people to 
1 more thor 19} study of the | ederal Constitution 
ind the vernment underlying the same. 
Dos ul uestion the need of this activity ? 
Then we t to him that he ask his neighbor what 
is meant by a government of limited powers, or ask 
his minister what is meant by liberty regulated by 
lawyer the reasons for the adoption of 


justice 


better 
however, 


the first ten amendments, or ask any man on the street 
what is meant by our Bill of Rights, or perhaps ask 
himself how the Constitutional guarantees of indi- 
vidual rights and liberties protect him and his chil- 
dren. 

From our experience and observations we fore- 
cast that the answers to these questions would show 
to him that a very high percentage of American citi- 
zens are woefully ignorant of our theory and form of 
Government. Until our people have some realization of 
the fundamentals of our Government, they cannot be 
expected to judge wisely regarding any proposal to 
amend our Constitution, or any proposal for Legisla- 
tive action that plans to carry forward the general 
welfare of the people by force of law. 

We disclaim the attitude that our Constitution is 
perfect. It would be presumptuous indeed, to urge 
that perfection has ever been reached or ever will be 
reached by the reasoning of mankind. Improvements 
in our Government must and will be made, but unless 
our people have sufficient knowledge to mature their 
judgment, we may continue to expect attempted cures 
that are worse than the disease. 

We believe in the theories underlying our system 
of government. We believe that one hundred and 
thirty-six years of experience under that theory of 
government has proven its benefit to the American 
people. We believe that among other things, it has 
tended to develop what we know as American char- 
acter. We believe that it is largely responsible for 
the happiest and best developed people that has been 
known in all the history of mankind. We believe that 
any change in this theory of government should be 
made slowly and after greaf maturity of thought. 
We believe that the results to be obtained should not 
be measured solely by immediate conditions, but that 
we should have in mind the far-reaching results that 
may come to our children and our children’s children. 
We further believe that the American people have not 
had all of these things in mind when they have for 
the past generation approved of governmental cen- 
tralization at Washington, lessened local self-govern- 
ment through the states, and surrendered individual 
liberty and responsibility to the domain of law. 

To carry forward education along these lines, we 
have arranged for a series of addresses on American 
Citizenship, which will be heard from this station 
every Tuesday night at eight o'clock until further 
notice. This much I say to introduce the subject 
which will be discussed tonight under the title “What 
Does the Constitution Mean to You?” I do not need 
to introduce the speaker, but I do introduce you to 
John W. Davis, ex-president of the American Bar 


Association. 
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WHAT DOES THE CONSTITUTION MEAN TO YOU? 


By Hon. Joun W. Davis 


Of the N e72 


A 


HE American Bar Association, in accepting the 
generous proposal of the American Telephone 
& Telegraph Company to broadcast from Station 
WEAF a series of talks on the Constitution of the 
United States, is simply carrying out an obligation 
which each of its members has assumed. No person 
can be admitted to the Bar in the United States with- 
out taking in solemn form an oath to protect and 
defend the Constitution of the United States against 


all enemies, foreign or domestic, and to bear true 
faith and allegiance to the same Nor have the 


lawyers of America any exclusive claim on such a 
ceremony. Every President of the United States is 
required to swear on assuming his office that he will 
to the best of his ability preserve, protect and defend 
the Constitution. Every Senator and Representative 
in Congress does the same. Every judge and every 


officer great or small, whether in the Federal Gov 
ernment or in the government of any State, from 


president to postmaster, from governor to constable, 
must pledge himself in similar fashion. Even this 
does not exhaust the list, naturalized citizen 
has made the same formal promise, and although the 
words are somewhat different, the oath which all 
sailors, soldiers and marines must take to “bear true 
faith and allegiance to the United States of America 
and to serve honestly and faithfully against all their 
enemies whomsoever” comes to the same thing 

Surely with so many people sworn to its support, 
the Constitution not lack defenders. Certainly 
ino stan or body of men in the United States can over 
come it if these defenders do not sleep or loiter at 
their posts. Indeed, I for not perceive any 
open enemy of the Constitution whose activities need 
give the American people least concern. I can 
not get excited about the irresponsible ravings of irre 
sponsible men, who invite the American people to 
throw away the Constitution or any of its essential 
parts and accept some patent nostrum in its stead 
Neither do I dread any foreign enemy, whether he 
comes openly with arms in his hands or in more secret 
and subtle ways 

The Constitution but 
foreign or domestic, who are in the least to be feared 
The first of these is ignorance—ignorance of its 
tents, ignorance of its meaning, ignorance of the great 
truths on which it is founded and of the great things 
that have been done in its And the second 
indifference — the of which leads 
many people, otherwise well enough behaved, to ignore 
both the rights and duties of citizenship 

If one should walk down Main Street in any town 
or city of the United States and ask the first one hun 
dred men or women he encountered “What is the Con 
stitution of the United States and what does it do for 
you?” how many different you think he 
would receive? How much of real understanding 
would be shown in the replies? If one could tell that 


for every 


does 


one do 


the 


has two enemies, whether 


con 


is 


name 


sort indifference 


answers do 


he would know whether or not any real perils beset 
the Constitution. Such a survey would be a much 
surer barometer than a census of all the Reds, Com 


1 


munists and cranks who make up the “lunatic fring: 
*Delivered June 2, 1925 
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York Bar* 

No doubt, many could be found, especially if the 
had not been so long out of school as t rget their 
dates, who would answer that the Constitution in 
document prepared by a convention that met in the 
City of Philadelphia in May, 1787, over which Georg: 
Washington presided ; that the Convention finished its 
work in September of the same year, and that the result 
was ratified by the necessary number of States in 1788 
and put into operation in 1789. Here and there 
statistical mind would rise to report that it contained 
something less than four thousand words, with seven 





original articles and nineteen subsequent amendments 

(nd not a few, perhaps, would be thinking more of th 

latest amendments, especially the eighteent than of 
; 


all that went before. Many, no doubt, 
their entire of information 
Constitution is a paper describing the frame-w 
the National Government, under which we elect presi 
dents, vice-presidents, senators and congressmet! 


stock in saying that the 





But before we criticize the answers which others 
would make to these questions, let us stoy to think 
what our own would be What would this radio 
audience reply What is the Constitution How 
many people have read it from end to er What doe 
it do for you—not in any vague and general sense by 
making it possible to have a national government. but 
for you as an individual man or woman? What reason 
is there why you should feel any special call to support 
or defend it? We have but a few minutes before us 
so let me try to suggest an answer in the fewest possi- 
ble words 

What is the Constitution? In four short words 
it is a rule of life. Robinson Crusoe on his desert 
island needed no rule for the life of himself and his 
man Friday But when men come together in any 
number they must have rules by which to live and gov 
ernments to see that they are observe The Consti 
tution, therefore, undertakes to lay down rules for the 
life of the government on the one har nd the life 
of the individual citizen on the other. It describes not 
only the sort of government the American people 
choose to have, but the sort of life an At in cit 
chooses to lead The promise to protect nd defend 
the Constitution means nothing more than an undertak 
ing to see that the American Government and American 
lives shall continue according to these rules 

Without going into details, it may safely be 
said that the cardinal rules which the | titutior 
lays down for the American Government, making 


it different from most of the governments that had 


gone before, are five in number They are as 
follows: 

First. That all power comes from t people 
They are the masters, the government and its officers 
merely being their servants. In the language of the 
De claration of Independence, = Al] g ernments le rive 
their just powers from the consent of the governed.” 
And this consent they express in the selection of rep 


resentative officers to carry on the governn 


name. This is the rule of popular sovereignty and rep 
resentative government 
Second That the Government tl | 


States can exercise no powers except thos« 
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executive 
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ill have the right 
om outside inter- 
vernment shall deal 
national a ind only the states and their sub- 
| hemselves It is 
which 
in his speech on 
summed up in the 
ructible nation of 


reat rule of self-government, Presi- 


that the 
Federal Govern- 


n the f tions of the States is the 


ut n gress long enough to say 
same as 
to the weather 
it, but no one does anything 

lways be tl who find it 

to go t s for an appropriation than to 
tui their several St There will 
federal statute 
they have in sight, 
that every other 
For instance, 
movement to 
field of educa- 
important of all 
lled on to perform 
reation of a Depart- 
f | ith a Secretary in the Cabinet: 
propriations to state 

lastly, as a direct and 

le re ntrol of the public schools of the 
fror ington Not one syllable of the 
he | vernment power 
rse money to maintain the public 
1 oram 

al self-government as 

Court has just declared that the 
ate monopoly of educa- 
t ( the parent of the right to choose 
school system in the 
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it these rules may be 
that courts shall have the right 
or legislature or presi- 

whomsoever which 
nicawenes ¢ nstitution is null and void 

It is at sting observation that, with the pos- 

excepti the Eighteenth Amendment, such re- 
imposed upon 
he Governmet nd that such rights as it describes 
tl the Constitution 
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HON. JOHN W. DAVIS 


American 


Former President Bar Association 

in the United States shall have as of right all the rights 
and privileges which any other citizen enjoys. No titles 
of nobility shall ever be granted to set one man or set 
of men above the rest. No State shall by its laws dis- 
criminate against citizens of other States. No one shall 
be a slave, or serf or subject to any man, but an equal 
citizen to whom the equal protection of the law shall 
never be denied ; and by the equal protection of the law 
is meant not merely fair and impartial trials but the 
protection of flaws that are themselves just and equal 
Wherever the citizen comes in contact with the law, and 
wherever the law touches the citizen, there shall be no 
distinction of race or creed or condition in life. And 
under the rule of freedom, every citizen who is willing 
to obey the laws shall be free to live his own life in 
his own way in pursuit of his own interest and desires 
So long as he respects the rights of his fellows, he may 
think as he will, speak in public or in private as he will, 
and worship God in such manner as he prefers, no 
matter how many or how few may share in his opinions 
All that he earns by honest means shall be his, and no 
man shall take it from him. Neither life, nor liberty, 
nor property shall be taken from him except by due 
process of law, and if by disobedience to law he has 
lost any of these rights, no punishment can be imposed 
upon him until he has had a fair and open trial before 
a jury of his equals. Equality and freedom: these are 
the constitutional birthright of every American. 

Such are the basic constitutional rules. Are they 
good or bad? Like every other invention of man they 
must be tested by the way they work in actual practice 
Fortunately, they have been in operation long enough 
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to furnish the test of real experience. When they 
were laid down the American people consisted of some 
three million souls clinging to the Atlantic Coast, the 
roaring ocean in their front and an unexplored wilder- 
ness at the rear. Today more than one hundred mil- 
lion people occupy a continental area stretching from 
ocean to ocean, with island outposts in either 
Millions of men have been born and died in America 
since that early day, and lived out their lives according 
to these rules. Millions more have voluntarily crossed 
the ocean to place themselves under their protection 
Great wars have been fought at home and abroad; great 
crises have been encountered and surpassed, and a poor 
and struggling nation has become by far the wealthiest 
and probably the most powerful of peoples; and 
through it all the rules which the Constitution contains 
for its government and for its citizens remained sub 
stantially the same. The test of experience favors th 
rules. 

Let us try the test of comparative conditions. If 
one were to set out overland today from London for 
Constantinople, he would be halted in his two thousand 
mile journey at the frontiers of at least six different 
nations, with customs and passports to deal with at 
every one. Here and there he night be forbidden even to 
enter or remain. Yet taking with him all his family 
and all his wordly goods, he could go a thousand miles 
farther, from New York to San Francisco, without 
meeting the slightest obstacle or ay man who had 
the right to ask for his destination or intention. If 
he were a merchant trading from country to country 
in Europe, he would find himself embarrassed at every 
turn by restrictions on trade. But the American in 
Maine may trade with the American in California as 
freely as with his neighbor across the street. In Russia 
today men’s houses have been visited at midnight and 
the householder seized and cast into prison to languish 
for weary months or years, with no knowledge of any 


Sea 


charge against him, or even the formality of a trial. In 
the United States, the house of every man is still his 
castle, and if he be arrested, it i. the duty of any judge 
to whom he may apply, whether the hour be noon-day 


By 


the courtesy and assistance of 


HROUGH the 
American Telephone and Telegraph Company, the 


American Bar Association has been able to ar 


range for this series of brief talks on “Citizenship” to 
the large radio audience of the Country. Most of the 


Association, 


speakers chosen are members of the 
international 


Bar 
lawyers and publicists of national and 
reputation, whose names are household words, but the 
Committee has also asked some representatives of the 
ountry, who, while they 


religious communions of the ¢ 
communions, yet 


have no authority to speak for theit 


may be expected to give the point of view of those 
who are engaged in religious and church work 

Che Chairman of this Committee of the Bar Asso 
ciation—Josiah Marvel, Esqu‘re, is my very good 
friend We have talked these matters over in private 
conversation and sufficiently agree for him to have 


asked me as Bishop in the Protestant Episcopal Church, 
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or midnight, to cause him to be brought forth and 
legality of his arrest investigated. It is not so lo: 
in other lands since men have been imprisoned for the 
religious beliefs, and forbidden certain forms of pul 
worship. In America men may worship as they w 
without just loss of any civil, personal or politi 
rights. There are regions in the world where a n 
who is born a serf today will remain a serf tomort 
He can hope for nothing better than to follow 
ancestral occupation or even to remain a stranger 
a sojourner in the land as all his fathers were 
it is permitted to every American parent to hope t 
his child may lead a broader and a happier life tl 
he himself has ever known. That 
true is due primarily to the Constitution of the Unit 
States, which stands the test of comparison 

Now the question which this generation and eve 
generation of Americans must settle for themselv 
as their fathers have done before them whether thi 
are satisfied with these rules and are willing still 1 
lead the sort of life for which they provide. If the 
are, they will support the Constitution; if not, they wi 
throw it aside for something more to their liking. But 
those who offer such advice may fairly be asked w 
government and what manner of life in all the worl 
they would prefer. If they tell us that we are unhapy 
let them name those who are happier; if oppress« 
those who are more free; if poor and down-trodder 
those who are more prosperous. If we are to chang 


all these things 


our moorings, let them show us a safer harbor. Ain 
less discontent will lead us nowhere The cracked 
brain theories of a communistic society may reduc 
everybody but can raise none, and visions of a happ 
land far, far away, free from toil and weariness an 
pain, belong to the next world and not to this. I d 
not think the Constitution is in danger, for above tl 
clamor of such idle voices as these can be heard the 


great chorus of a free, united, prosperous and might 
people, secure in their constitutional liberties, confident 
of their destiny and devoted to the great instrument 
which is both source and guardian of all thei 
happiness. 


the 









to join this company of speakers so well known the 
Country over. It is always a privilege to get int 
touch with you invisible listeners and a very special 
privilege to address any large number of American 
hearers on so important a subject as “Citizenship.” 


lo a good citizen, his Government is of primary 
importance: To a good Government, its citizen is of 


importance They are mutually dependent 


Good citizens make good Government, 


primary 
on each other 
good Government makes good citizens 


\ good citizen will want to know what his Gov 
ernment ought to do, either as a State or [Federal 
Union in legislattve, judicial and executive depart 
ments: and how he can use his influence and his vote 
so as to help accomplish these things effectively and 
efficiently It is no whit less important for him t 
understand what his Government ought not to be ex 


1 
+ keep its 


pected to do, and to use his influen 
within the sphere which properly 
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nize the limits of law and Government is quite 
important as to make it work in its proper field 
exactness 
The good vernment, whether in each separate 
ite, Or In n of all the States, through the 
ree Departments—the Legislative, Judicial and Ex- 
k to “make the Union more perfect 
nquility, provide for the common 

general welfare and secure th: 

as the Constitution defines it 

refrain from rashly undertaking 

experiments by seeking to accom 

that which more properly belong 

ns of society, such as the home and 

anizations of religion. It 

izens and Government 
ind State have never been able t 
that its work 
the things which 


1 thoroughness. 


— hoth cit 
ilize 
successfully for both to insist 
efficiency in 
ee 

istinction as to what belongs prop- 
nt and what lies beyond its proper 
er been determined with an exactness 
verybody, and the judgments of men are 
newhat Some will want it to do 
less in the regulating 
our lives, in seeking to standardize our morals, in 
limits of individual freedom. 
ht to study the matter 
reach a conviction which will be 
of the duties of that type 
ip upon which sueh a Govern- 
lepend, if it is to meet successfully 

problems wl every nation has to face 
It is safe t that nowhere in the world is there 
found readier spirit to consider and act upon 
social improvement than 
America. It is one of our most 
is well as one of the things in 


st that it 


ermining the proper 

it least, « citizen oug 
th earnestnes 
thy ‘ irge 
| 


oid in 
puride il 
intelligent t S 


nt as ours 


1 
iwgested methods of is to 
found right here in 
grossing occupations, < 
rselves most 

ething which seems out of gear in 
ral life, we set about seeking to 

nthusiasm which, like the widow’s 
fail. Just to enumerate 
land moral agencies, some national, 
e local, would fill a volume of large 
activities of the war 
rgely increas¢ ti 1umber of them Each of these 
ies I ywn particular problem and 
studied the situation. 

increase its own 

ost every man or 

to one and more 

D> l i No one of 
mmon sens¢ ld deny the great value of many of 
the principles they 
yw, the institutions they 

It would be difficult to 

social life which is not covered 
hem. Very properly they seek and 
isually secure the active co-operation of Church organi- 
rations t ‘ry forward their program of 
have 


hich we tak seriously 


If th 


seems to 
eles 


mensions onerative 


ncies 


them. the influenc: y exert. 
culcate the leal vy foll 
upport and tl rk they do 
int out 


Vv one 


lifferent communions 

his number 
il agencies take the position 
Tective method to get rid of 
is to root it out by the 
There has re 
an ever increasing 
morals require, is some 


ctment 


sort of legislative bath—that what is demanded as a 
protection against the weaknesses inherent in human 
nature, is that society be sprayed sufficiently by the 
pure intent of our good laws or inoculated by the 
enthusiasm of professional reformers. It is so simple 
a plan that it has its advocates all over the land. They 
are insistent in season and out of season for increased 
legislation. They would add to the seventy thousand 
Statutes—State and National—which have already 
been passed for our guidance and moral control. They 
seem to act on the principle that it is perfectly feasible 
to legislate our social and moral evils out and our ideals 
in by writing a new law on the Statute Book. Those 
who oppose their plans on principle, are likely to be 
classed among the publicans and sinners. We have 
reached a stage where we are of all people the most 
gullible and foolish in this respect. Certain it is that 
most parts of the country periodically get all stirred 
up about silly laws, proposed or passed, which can no 
more make men over in the habits of their lives than 
King Canute could stop the rising tide by royal 
command. 

It ought to be as clear as daylight to even a super- 
ficial student of the place and function of Government, 
that the law in the case is the last and not the first step 
in any sort of social or moral change. An attitude of 
mind must have registered as the fixed custom and have 
won the approval of sound public opinion before it 
can be made effective by law. To put the law before 
custom is to reverse the natural order and expect to 
pick the peaches before planting the tree. It is not 
only to count our chickens before they are hatched, 
but to try to make an omelet out of eggs nearly 
hatched. The result is not pleasant. 

Formerly, this sort of effort was chiefly confined 
to State Legislatures, and in these bodies still makes 
up a large part of the legislative calendar, but of more 
recent years, the fight has been carried to Washington 
and into the Halls of Congress. 

Many of you will have jumped to the conclusion 
by this time, that what has been said is meant to dis- 
credit the Eighteenth Amendment which put national 
prohibition into force. My statement has no such 
intent. This is neither the time nor the place for the 
consideration of any particular enactment. Whether 
or not that enactment represents a national conviction 
and a sufficiently prevailing custom to be made effective 
permanently, is now being tested. 

One thing is quite evident with regard to this and 
every other amendment to the Constitution, a fact illus- 
trated by the story of some graduate fellows of Baliol 
College, Oxford, who were talking about two graduates 
both of whom had won a conspicuous place in English 
life, one as a Judge, the other as a Bishop. These men 
went on to discuss which occupied the more important 
place, and one of the fellows thought to bring the argu- 
ment to an end by remarking, “Yes, but while a Judge 
may say to a man ‘You be hanged,’ the Bishop may say 
to a man ‘You be damned!” To which the Master of 
Baliol, who was listening, answered, “Yes, but when 
a Judge says to a man ‘you be hanged,’ he is hanged.” 

When the required number’ of States ratify an 
amendment, it is passed and becomes a part of that 
fundamental law. However much we disagree with it 
and seek to change it, all of us are bound to obey it 

My statement has no reference to any particular 
enactment, but rather to call attention to the difficulties 
and dangers of seeking to accomplish by law what the 
law was never intended to accomplish. Character 
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HON 
President 
makes its own laws, but laws seldom, if ever, create 
character. 

The newly appointed ambassador to England said 
in a recent speech, “The foreign office of the United 
States is in the American Home.” Probably more 
than that is in the American Home; the character of 
its citizenship is in the American Home; the security 
of America is in the American Home; probably the 
peace of the world is in the American Home. 

We shall do well to work out in our homes and in 
the social life of which they are the center, the type 
of moral high-mindedness which makes the strength 
of a nation. We shall do well to recall that there is 
no proper substitute for the home. We shall do well 
to remind ourselves constantly, and none so much as 
church members—that law can never do the work of 
religion, nor the State the work of the Church. 

The Hon. Franklin K. Lane, of President Wilson’s 
Cabinet, said in his comments on the Constitution 
“There is nothing more absurd than to contend that the 
last word has been spoken as to any of our Institutions, 
that all experimenting has ended and we have come to 
a standstill status. We are growing, but that does not 
mean that all change._must be growth and that we can 
not test by history, especially) our own experience 
and knowledge the value of what is proposed as a 
substitute for what is.” 

Within the memory of most of 
many changes from the original intent of the Constitu 
tion. That notable document was framed in an atmos 
phere charged with suspicion lest a strong central gov- 
ernment should impose a form of tyranny and destroy 


us we have seen 





the liberty of the individual citizen and take away the 
rights, or what Governor Ritchie has fittingly terme 

“The responsibilities of the States.” Benjamin Fran! 

lin said of the Constitution as originally framed, that 
he could not agree with all its provisions, but he adde 
“Tt is the Best Constitution we can get and if we sur 
port it, it will work.” That original document wa 
amended almost at once by the addition of ten amend 
ments which went further than the f: fy 
protecting the rights and liberties of individual citizer 

and in retaining to the States all powers not definitely 
conferred on the Federal Government. Other amend 
ments followed in the course of our history, especial! 

after the issues of the Civil War were settled. But 
more recent amendments and others now 
cussion, tend to take away from the simple character 


- f 
amers OTF it 


under dis 


of it as a statement of principles and give it more at 
more the appearance of a series of statutes Chey give 
more and more power and authority to the Federa 


Government to regulate the life of the Citizens of the 
States. They put greater restrictions upor 
of action on the part of all citizens 

In regard to these three things, it is enough to 
note that the Constitution makes definite promise tl 


he freedon 


that 
those who live under it shall have the benefits and 
It does not promise that its citi 
No Constitu 

free people 
pportunity to 


blessings of liberty. 
zens shall be either moral or righteous 
tion could promise any such thing \ 
have the greatest incentive and largest 


be a righteous and a moral people, but all the Constitu 
tion could promise was that they should be free. As 
cording to this principle of the Constitution, the surest 


ry, 


method of developing their moral qualities is not 
restricting liberty, but by granting it in the fullest 
measure. In departing from that principle, we should 
be leaving that which has stood the test of experience 
to enter upon a way of experimentation which leads 
no man knows whither. 

In granting to Congress and other Departments 
of the Federal Government powers of regulation which 
belonged solely to the States, the reason which is 
usually advanced is that the State Governments are not 
effective enough to control the affairs of 
commerce and that 1 


strong or 


industry and 


strongly 


corporations care about as much about them as the 
buzz of a bumble bee. But surely the way to make 
State Governments strong and responsible is not b 


overruling their powers and taking away from their 
responsibilities, but rather by increasing them. Give 
a dog a bad name and he might as well be hung at 
once. Let the impression go forth that States are 
indifferent and inefficient and the people will believe it 
They constitute as much a part of Government as the 
Federal Union. There is a sense in which it may 


almost be said that Webster, by his work in the Senate, 
by the clear-sightedness of his statesmanship, and the 
nation into life by 


power of his eloquence called a 
only by the Union 


showing the nation could continue vt 

of the But by going too far in this direction 
by making the States entirely subservient to the Gov- 
ernment, it is possible to strike a fatal blow at our 
and reduce the States to mere names like 


States 


Government 
the Provinces of France. 
The Constitution was 
phrase of the Massachusetts Bill of 
“To the end that this may be a Govet 
We know what was the 


framed with that famous 
mind, 
nment of laws, 

intent of that 
ill be such a 


Rights in 


not of men.” 


phrase, but there never was and never w 
Government 


Government will always be a Govern- 
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equipment of citizenship. It is stated so clearly in 
beautiful English as to be unmistakable. 

With the Bible and the Constitution read and 
known in the homes, the one to set the standards of 
moral conduct, the other of our political procedure, the 
future of America may be said to be reasonably secure 
and in that security lies the strongest hope for the 
security and peace of the world. 


of men her the whole of it nor any part 
will ever be better than the men who control it. 
omes | to the type of citizenship displayed 
than one hundred and ten 
must determine its worth and 
itizen a clear and definite under- 
f Government embodied in the 
necessary 


more 


onstitution becomes a 


STATE RESPONSIBILITY 


By Hon. Avbert C. RITCHIE 
Governor of Maryland* 


mowers ot Govern 

yute them? Is it 

governmental structure 

activities reach out from 

ypies of the country; or is 

the country, along natural 

into different units, and leave 

unit free to govern themselves, 

which concern them all and to 
lard can be applied? 

that question was settled by 

yvernment in which only two 

ized. First, those 

lations and contact with 

be centralized so that 

ve a united one. Secondly, 

Federal Government must 

rate as a government at home; 

verybody in the country, and 

to be exercised for every- 

In all other respects 

govern themselves 

‘s, set up for that 


id thirty-eighty years ago 
between the functions of the 
nt and of the State Governments 
hundred and thirty-six years ago 
to assume the responsibility thus 
the responsibility of dealing 
se not national or 
manner as their 
State responsibility was sound. 
other theory is national 
possible in a country 
» include 14.000,000 of for- 
as a great colored population, 
3,000 miles from 
¢ agricultural communities and 
ties, urban settlements, rural 
spaces of the west, and reflecting 
wants and needs. 
and a quarter this theory was 
institutions. For a century 
fulfilled their responsibility 
nment, within the field reserved 
1 sarall ] 


On no 
and 


110,000,000 me 


ut a territory 


] 


ing opinions, 
our 


states 


lec 
hich witnessed the 
ountry from small 

on the earth. We 

forty-eight States. 

to our domain. 


The sail boat was superseded by the ocean liner, 
the stage coach became the transcontinental rail- 
way, Morse gave us the telegraph, Bell the tele- 
phone and the Wrights conquered the air. In busi- 
ness and finance, in industry, in agriculture, in 
medicine, in science and inventive genius, we were 
surpassed by none. 

We did all this in the span of a century and 
a quarter, and with the States meeting and fulfilling 
all the responsibilities which the Constitution 
placed upon them. Indeed, with the one exception 
of writing into the Constitution the political 
amendments which reflected the result of the Civil 
War, we did it all without a single change in our 
organic law as it had existed for more than a 
century. 

Thus our country down to the beginning of the 
last decade, or nearly to it. And it has remained 
for this last decade to witness an increase in Fed- 
eral power and a decrease in State responsibility 
which constitutes a governmental revolution. Only 
a short ten, or at most, twelve years, but this has 
sufficed to wrest from their moorings definite and 
long settled principles. It has sufficed to fashion 
institutions entirely foreign to the philosophy 
under which our Government grew to world as- 
cendancy. 

Consider the revolution which the past twelve 
years have wrought in the Federal Government’s 
power over the earnings and property of its citi- 
zens. 

Upon nothing were the men who drew the 
Constitution more determined than that the Fed- 
eral Government should never exercise the great 
power of taxation in an arbitrary or despotic man- 
ner. So in the Constitution itself they placed clear 
and exact limitations on the exercise by Congress 
of its taxing power. 

Under these limitations, for a century and a 
quarter the Federal Government could levy no 
direct tax unless it was distributed among the 
States on the basis of the number of their inhab- 
itants. In 1913 the Sixteenth Amendment was 
adopted, and this provided that one kind of a direct 
tax need not be apportioned among the States on 
the basis of population. This was an income tax,— 
the easiest and most tempting of all ways for the 
Government to raise money. In the case of an in- 
come tax, the requirement of apportionment, which 
the Constitution had imposed for the protection of 
the people, was removed, and no other limitation 
put in its place. 

Therefore, there is now no limitation on the 
Federal Government’s power to tax incomes. It 
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can tax them as high as it pleases. It does tax 
them to the aggregate amount of $1,644,883,576. 
It can take as much more of the citizens’ earnings 
as it wants. The Government’s power is complete, 
arbitrary and despotic. Nothing like it was ever 
contemplated. On the contrary, the very thing was 
denied. 

So much for the Federal Government’s new 
bern power to take the income from labor and prop- 
erty during life. Now for the Government’s power 
to take property itself upon death. 

There have been altogether four Federal in- 


heritance taxes in this country. The first three 
were avowedly war measures. They yielded com- 
paratively little money, and all were repealed 


within a few years, as soon as the war necessity 
had passed. 

The fourth is the present Federal Estate Tax 
enacted in 1916. This was not passed as a war 
measure at all, but as a revenue measure in time 
of peace. Subsequent amendments doubtless had 
war expenses in view, but the war ended nearly 
eight years ago, and the tax is still here. The max- 
imum rate has risen from 10 per cent to 40 per 
cent. In 1924 it yielded $102,000,000, and the esti- 
mated yield for 1925 is $114,000,000. 

Except in great and sudden emergency, the 
proceeds from a tax of this kind do not belong to 
the Nation at all. They belong to the State in 
which the citizen who possessed the property lived, 
because it was under that State’s protection that he 
worked and acquired and invested his earnings. 

For exactly one hundred and twenty-seven 
years the Federal Government recognized this. 
For one hundred and twenty-seven years the Gov- 
ernment regarded no emergency except war suffi- 
cient to justify it in taking any part of the citizen’s 
property upon his death. For one hundred and 
twenty-seven years it released this source of rev- 
enue to the exclusive use of the States again as 
soon as the war was over 

But nine years the Federal Government 
adopted an inheritance tax as a permanent, peace- 
time revenue measure, and under it takes and there- 
fore destroys as much of the citizen’s capital as it 
pleases as soon as he dies 

Consider, next, the 
Government has taken 
life blood of industry,—power 

Under the interstate commerce clause of the 
Constitution, the Federal Government has the right 
to exercise jurisdiction over navigable streams, in 
order to keep navigation open. Under this power 
the Government asserts control over every water 
power development in the country, if the stream is 
navigable at its mouth or anywhere below the de- 
velopment. 

At the point where the power is developed the 
stream may be non-navigable in fact. The develop- 
ment may have not the slightest effect upon navi- 
gation below or at the mouth, perhaps miles and 
miles away. Yet on the claim that it might have 
some effect, the Government, whether the claim is 
true or not, regulates such developments to the 
minutest detail 

Since practically all streams capable of water 
power development do finally become navigable, if 
not before, then when they empty into the oceans 
or the lakes or the gulf, the Government under this 
theory asserts control over practically every water 
power development in the land. When this control 


ago 


the Federal 
heart and 


hold 


upon 


which 
the very 













has become complete and linked up, the Gover 
ment contemplates apportioning the power am 
the States. 

The Government has for years exercised c 
tro! over the railroads. This is proper, as interst 
transportation is one thing which, with the growt 
of the country, has overleaped State boundar 
But to railroad control the Government now ad 
the control of hydro-electric power, which is the 
life of a vast portion of our industry at present 
and perhaps of all industry in the future. 

There must be those in this great radio au 
ence tonight who believe that American institu 
tions were builded wisely and soundly. There mu 
be those who believe that the American 
and the American resources which were the pri 
products of the first century and a quarter of our 
governmental existence, reflected, in large measur 
at least, State fulfillment of State responsibilitie: 

What must those of you who believe that 
think when you behold a Federal Government 
which, in a short twelve years, has acquired the 
power to take as much of your earnings as it wants, 
while you live; and your property, if it wants, 
when you die; and which does both these things 
and now reaches out to grasp the force and energy 
which make the wheels of all industry turn, ar 
with this added to the control of transportation it 
already has, will hold within its hand not only th 
earnings and the property of the citizen but th 
industrial life of the nation as well! 

And what of the individual’s 
and freedom? For the destruction of State respor 
sibility does more than destroy or imperil property 
rights. It destroys or imperils liberty and freedom 


charact 


personal right 


too. Both of these things,—property rights and 
personal rights,—are dependent upon the State 
They can only be safe when the State is free to 
fulfil its responsibility of local self government 


guaranteed by the Constitution. Neither is safe 
when control over them proceeds from a central 
source. 

The advocates of Federal c over child 
labor are doing their part to strike down State 
responsibility. They will not trust the States t 
legislate fairly and humanely in this great field s 
clearly and so properly left to them by the Con 
stitution. They seek to nationalize and standardiz: 
the control of the ehild. 

The advocates of Federal contro 


yntrol 


l over educa 


tion are doing their part to strike down State re 
sponsibility. They will not trust the States to edu 
cate their children as seems best to them, a right 
clearly and properly left to the States by the Con 
stitution. 

The advocates of Federal Aid are doing theit 


part to strike down State responsibility. They will 
not leave the States to build their own roads and 
internal improvements, to develop their own agri 
culture, to exact their own health standards. They 
prefer instead that the Federal Government, in 
exchange for its munificence in paying back to the 
which it taxed them first to raise 


States money 

should exact the right of Federal control and super- 
vision over local works and local affairs which the 
Federal Government could not possibly exercis« 
directly under the Constitution, or in any other 


way than through this subterfuge 
So the story could go on And it 
sequel goes on, too,—local i 


inevitable 
met with 


S 


conditions 
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dardized Federal remedies, instead of by the 
ple back home in their respective ways; resent- 
it at laws and regulations which reflect not 
it the people at home need, but what others 
ewhere else want them to have; incentive and 


itive giving way before the deadly effects of 
rnalism and standardization; ever mounting 
ense of Federal Bureaus, whose personnel has 
wn 25 per cent since 1914 and five times faster 
the population of the country; Federal inspec- 


and investigators, often irresponsible and in- 
npetent, continually prying into business which 
geht to be private and into affairs which ought 
be personal, and exercising supervision and de- 
inding reports and audits of almost every con- 


able kind; and lastly, when the individual finds 
self confronted with the obstacle of incompe- 
t red tape, he is utterly unable to see and present 
case to the Federal official who is theoretically 
harge, as could be done without difficulty to the 
ite official who ought to be in charge. 


And is not this new order amazing in the 
ftness of its coming and in the destruction it 
wrought 


\ new experiment in government, ordained for 


a new sovereign land by the men whose valor and 
whose sacrifice had won independence and who to 
fashion it drew on all the lessons taught by the rise 
and fall of nations in the centuries gone before. 

That history had taught them that the govern- 
ment which would secure for them and their pos- 
terity the blessings of liberty was one which struck 
the balance between Federal power, on the one 
hand, and State responsibility and individual free- 
dom, on the other. 

On that rock they builded, and to them and 
to their posterity came in truth the blessings of lib- 
erty. For a century and a quarter these blessings 
were preserved inviolate and they enveloped the 
land as it progressed to leadership among the na- 
tions of the earth. 

And then, in a short twelve years, they are 
stricken and wounded one by one. 

May it not be too much to hope that they are 
only wounded, and not destroyed. May it not be 
too much to hope that in the nearness of time the 
pendulum may swing back again. May it not be 
too much to hope for a rededication to the consti- 
tutional guarantee of State responsibility, which for 
so long a time made the blessings of liberty secure. 


PROBLEMS OF PROFESSIONAL ETHICS 


The Lawyer’s Duty to the Judges 


By Henry Upson Sims 
Of the Birmingham, Ala., Bar 


Y THE duty of the lawyer to the judges, is 
not now intended the duty to see justice done 
and the enforcement of the law advanced. 
hat duty was discussed in these articles as the 
first duty and problem of professional ethics,” and 
treated rather as a duty of the lawyer to the 
State—the broad duty of good citizenship, which 
errides even the professional obligation to the 
ent. By the duty of the lawyer to the judges 


nd the courts is now meant the secondary duty of 
e lawyer to uphold the judges and the court as 
ir as he can consistently do so, for the sake of 


e effect upon public conduct and the maintenance 
public respect for law and the institutions of law 
nd order. This duty is hard to define, and is well 
thy of our consideration. It is especially hard 
delimit in a republic where public criticism ts 
ee and where the proper resort to criticism of the 
surts and the judges is one of the chief means of 
rocuring better courts and better judges than 


hose we may already have 
What is now meant is the principle involved 
d declared in the First Canon of Ethics of the 
\merican Bar Association, which is as follows: 
It is the duty of the lawyer to maintain towards 
the courts a respectful attitude, not for the sake of 


the temporary incumbent of the judicial office, but 


1 the maintenance of its supreme importance. 


udges not being wholly free to defend themselves, 
re peculiarly entitled to receive the support of the 
Bar against unjust criticism and clamor.” 


In the States of our Union where the judges 


ire chosen by popular election, it is necessary to 





allow a large amount of criticism of the acts of 
those already on the bench in order that the elec- 
torate may be informed whether or not persons 
already acting as judges should be retained in 
office. But if that criticism extends to pointing out 
freely, and on any occasion what the lawyer be- 
lieves to be weakness in the judges’ decisions, or 
even the lawyer’s individual estimate of the judges’ 
ability and character, it is easy to so reduce the 
hearers’ estimate of the worthiness of the judge 
as to greatly impair the respect for the judge's 
office. 

This has been understood in England for cen- 
turies; and it is not only the fact that the judges 
have been the king’s personal representatives from 
the days of Henry the Second that the public has 
such respect for their persons, but because their 
privileges, their gorgeous apparel, their elaborate 
head-dresses, and their independent living have all 
contributed to make the public reverence their 
office itself as the embodiment of law and order in 
a public institution. 

We have not had anything like enough of that 
in America. The simplicity of the life of our fath- 
ers in founding these colonies and this united gov- 
ernment, based on individual freedom of thought 
and responsibility, was all well enough as long as 
society was intent only on political and religious 
freedom from the restrictions of the Europe of that 
day. But now that our population has increased 
and has become divided into classes almost as much 
as Europe, respect for institutions has become more 
necessary, and the public must be influenced and 
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controlled psychologically in directions never fore- 
seen by our fathers. 

The lawyer must never forget his position, 
therefore, as a defender of the social order. Even 
if the judge is of limited perspicacity ; even though 
a decision of the appellate court is based upon an 
apparently obstinate disregard of the record in the 
case, let the lawyer remember that undirected criti- 
cism can only serve to make the untrained hearer 
dissatisfied with the court, without having any 
effect on altering the decision. And if the impulse 
is to prevent the judge’s re-election to office, the 
opposition of the mass of voters is not often 
brought about by dissatisfaction with particular 
decisions, but rather by well proven temperamental 
unfitness of a judge for the office, or suggestion of 
dishonesty. Intellectual deficiency does not often 
prevent a judge’s re-election. 

Of course, a judge can largely protect himself 
from attack or obloquy by means of his power to 
punish for contempt any person who is disrespect 
ful to him in his presence or in the confines of the 
court; and formerly the superior courts of justice 
had the right to attach and punish for contempt 
anyone for “speaking or writing contemptuously of 
the court or judges, acting in their judicial 
capacity”; or for “printing false accounts (or even 
true ones without proper permission), of causes 
then depending in judgment”; or for “anything, in 
short, that demonstrates a gross want of that re 
gard and respect whicli, when once courts of jus 
tice are deprived of, their authority (so necessary 
for the good order of the kingdom ), is entirely lost 
among the people.” 

But this power to punish for contempt offend 
ers outside the immediate confines of the court, and 
for objectionable words beyond the issues of causes 
still before the court has been regarded with great 
jealousy in .\merica; and properly so on the part 
of the public, since legitimate criticism of past acts 
of the court is a legitimate method of informing 


ntaries IR 


l 4, Blackstone 


RATES DETROIT HOTELS FOR AMERICAN BAR ASSOCIATION CONVENTION, DETROIT, MICH., SEPT. 2-4 


(European Plan) 





No.of Single Double Single Double 
Hotel Rooms. without without with with Suites 

Book-Cadillac—Corner Michigan Ave. and Wash- 

eS ee ‘ ere $4-5-6-7 $6—7-8-9-10 $14-18 
Statler—Washington Blvd. and Park PI .. 1,000 $3.50—4—4.50 $6—6.50-7-7.50-10¢ $12-18 
Tuller—Adams Ave. and Park Pl panaaine Se $3-3.50-3.75-4  $6-6.50—7-7.50-8f 
Hotel Wolverine—Witherell and Elizabeth Sts 500 $3-—3.50-4-4.50§ $7-8 
Hotel Fort Shelby—Lafayette Ave ove: 22 Se $3.50 $3-3.50—4 $4.50—5-— 
Hotel Madison-Lenox—Madison Ave. and John 

i Mn canes . - ; weee 300 $2 : $2.50—3-3.50 $5-10 
Hotel Norton—Jefferson Ave. and Griswold St.. 247 $2-2.25-2.50 $3.50-4 $2.75-3 $4 

tTen dollar rooms, extra large, facing park. 

tTwo hundred and fifty rooms with double bed and two wall beds with combination tub and shower bath; will accom- 


modate from two to four persons—3 persons, $3 each; 4 persons, $2.50 each; 2 persons, $3.25 eac! 
§All single rooms have double bed and price when occupied by two persons is $2 more for eac 


The various hotels, in the order named, are the following distance from the Book-Cadillac H 


School respectively: 3-4; 4-3; 7-6; 4-8; 6-7; 5-11 blocks. 


N. B.—There are two or three apartment hotels approximately one mile from the Book-Cadillac Hotel, where accom 


modations can be obtained if desired. Address all communications as to reservations to Oscar 
mittee on Reservations, Dime Savings Bank Bldg., Detroit, Mich. 




















































the public of the incapacity of judges seeking 
election in states where the judiciary is electiy 
even though it is not as effective as would be su 
posed. So the power to punish for contempt | 
been largely restricted in America to contempts 
or near the presence of the court,” and it gene 
falls to the Bar to protect the courts and the judg 
by keeping well within the bounds of respect 
criticism themselves in the presence of the pul 
and by supporting disbarment proceedings throug 
the organized bar associations in the cases of 
grant offenders who are members of the Bar 
Notable cases of the court protecting itself 
disbarment when the offense was in open court, a1 
In re Murray, 11 N. Y., Sup. 336; and Bradley 


l‘isher, 13 Wallace, 335. And a notable instance 


a state bar association taking action was Johnson 
lhe State, ex rel. The Alabama State Bar Ass 
ciation, 152 Alabama 93, when the State Bar Ass 
ciation, through its appropriate committee, inst 


tuted disbarment proceedings and succeeded 
having disbarred a member of the Bar on account 
of a letter written by him to a circuit judge accus 
ing the judge of misconduct in connection wit 
cause in process of trial, The Supr 
Alabama held that the truth vel 

was immaterial ; that the sending of the letter just 
fied disbarment. 





The 11th Canon of the Code of Judicial Ethi 

of the American Bar Association, adopted in 1924 
says, “He [the judge] should utilize his opportun 
ties to criticise and correct professional conduct 

attorneys counsellors, brought to his attention 
and, if adverse comment is not a sufficient corre 
tive, should send the matter at once to the prope 
investigating and disciplinary authorities.” So it 
is quite evident that the Bar, both as an organiza 
tion and as individuals, must recognize their duty 
to protect the bench from discredit in every sense 
which would tend to lower the position of the 


bench before the rest of society 


Act of Congress of March 2 18 t t Large 


rT oo. 
Cass Technic al 


Hull, Chairman Com 
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CURRENT LEGISLATION 





By J. P. Cu 


HE qualit hich makes automobiles easy 
accessori theft makes them also an easy 
prey of the ( [he speed with which they 


e, the difficulty in distinguishing one car of a 
rticular make from another of the same make, 


number of precisely similar cars 


ed out by individual manufacturers, make it 
ry easy to st an automobile and detection of the 
en autom I difficult. Che disposition of 
en cars is rendered easy by the very large mar- 
et for second hand cars, and the large number of 
ealers in 1 ehicles. Thus a new problem 


has been pre sented. It is of 
portance to the public because of the use of stolen 
ymmission of crime, and to the 
urticular type of property because 
which it can be taken. The in- 
makers of the country has been 
solution of this problem. 


preventing theit 


ively exercised in the 


t was clea nd the power of the courts since 
necessitated the imposing of new penalties and 
e devising of new administrative regulations to 
cure the means of identifying cars. The first 
e ( ippt was in finding some method of 
entifying the particular car. The best mark of 
entificatior the engine number and the manu- 
cturer’s nu stamped on various parts of the 
in the fact \ separate number is given to 

h macl he earliest legislation seized upon 
e engine 1 and required every car to have 
engine number which should appear on the 
ense certificate It was made criminal to use a 
ir if the number was tampered with or if the car 
id no number, and the tampering with the num- 


crime. 


It is not sufficient, however, to establish a crime. 


he legis forced to go further and enforce 
by mak misdemeanor to sell any cars 
hose engit umbers had been defaced and even 
further ste is taken to make the possession 
the cars th knowledge that the number was 
efaced a misdemeanor. The mere fact of a sale 
r of posses vas in itself prima facie evidence 
f guilty knowledge and the burden of proving in- 
cence cast ipon the seller or possessor. Evi- 
ently it was necessary to provide some means by 
hich an eng defaced could be re-marked and 
put in use. It is therefore provided that the state 
official having control over automobiles should 
issue a new number to the possessor of a car on 
the application of such person, provided that the 


commissioner 


satisfied that he was the owner. 


n order t promptly to the attention of the 
uthorities existence of a defaced number, the 
ssessor required promptly to make applica- 
mn to the missioner for a new number.’ In 
yme cast New York for example, the person 
~ M le, sect 920), c. 407; Wyoming (1923), 

N ¢ ana 1924 c. 266 Pennsy!- 

ar N 1¢ 
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in possession may be arrested and his car seized 
if he has not applied for a new number within the 
statutory period and it is made a misdemeanor to 
operate the car after the statutory period until he 
has his new official number stamped on his engine. 

The ease with which cars can be moved about a 

state has led to another device for the detection of 
theft. The local sheriffs and police officers, getting 
information of the theft of a car, are required to 
notify the state authorities, usually within thirty 
days, and when the car has been recovered further 
notification was required, so that the record in the 
central state office will show the cars which have 
been stolen and thus aid in identifying the stolen 
cars in garages or in the hands of second hand 
dealers. Here again the device of the stamp on the 
engine is made use of as the mark of identification. 
Michigan expressly recognizes its duties to its 
neighbors, It requires an index to be kept of stolen 
cars including cars reported by officials of other 
states and directs that a copy of the list be sent 
not only to local enforcement officials throughout 
the state, but also to the official who is in charge 
of automobiles in other states. Thus not only a 
state but a national net is spread for motor cat 
thieves, through the device of the engine number. 
Nowhere is there a more clear need for uniform 
state legislation and prompt cooperation among the 
authorities of the various states than in this phase 
of the new problems which automobiles present. 

\nother device has been developed in the war 
on the auto thief. The former device of the use of 
the engine mark as an identification is clearly akin to 
the branding of cattle in the western plains and the 
second method is drawn from the system of regis- 
tration of real property with appropriate changes 
to meet the needs of the protection of automobile 
owners. An embryonic type is in the certificate 
of registration which the proper state officer issues 
annually to permit operation of a car and author- 
izes the use of number plates. The certificate 
must contain the name of the owner and a descrip- 
tion of the car, usually including the identifying- 
engine number, and must be endorsed over to 
the vendee in case of sale and by him sent to the 
proper official to be entered on the record.2? Thus 
an official record of transfers of cars is kept in the 
central state office, but the system does not provide 
for the investigation of ownership by the state 
official granting the certificate, and it therefore does 
not provide for more than a ministerial act by the 
state officer. 

\n attempt to secure a document which would 
be a more substantial record of title is found in the 
bill of sale acts of which Wyoming is an example. 
In this form of statute a seller of a new automobile 
must give the buyer a bill of sale and in the case 
of the transfer of a second hand automobile an 


, See New York (1924), c. 860: Nevada (1925), c. 122 
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sale duly sworn to must 
Bills of sale and assign 


assignment of the bill of 
accompany the transfer. 


ments must be recorded in the county clerk’s office 


and this recordation is enforced by making it un 
lawful to sell or purchase a used car unless 
original bill of sale and any assignments 
have been duly recorded. Another way of enforce 
ing the requirements of the act is a provision for 
bidding state registration giving the 
right to operate a car unless the owner exhibits the 
bill of sale and, furthermore, if he refuses to ex- 
hibit such a bill of sale his car may be seized and 
held “a reasonable time” to investigate the owner- 
ship. To secure a central record of all cars in the 
state the county clerks must transmit daily a 
record of the bills of sale and assignments recorded 
with them to the secretary of state. In Ohio by a 
General Code 6310-3-14 the person who acquires 
title to a car must record’ the bill of sale with the 
county clerks and an additional penalty is imposed 
vithout hay bill of 


certincates 


for driving a car sale or 
its equivalent.* 

Here, however, there is no official approval of 
the fact of ownership. Maryland by ch. 407 of the 
Acts of 1920 started on a new tack which has been 
followed by many states and is being strongly en- 
dorsed by the Automobile Association of America 
and other important bodies. This statute requires 
that each owner of an automobile secure a certifi- 
cate of ownership from the commissioner which is 


ing a 


issued only if he is satisfied after “using reason 
able diligence” that the applicant is the owner. 
A new element enters in this act. The certificate 


contains not only the fact of ownership, but also a 
statement of the liens and encumbrances on the car 
so that the legal situation of the title to the 
is contained in a document issued by an official 
authority. The sanctions of the act are drastic 
It is made a misdemeanor to sell or purchase a cat 
without securing the assignment of the certificate 
with a statement of all and encumbrances 
which at the time of may have been created 
on the car. The purchaser must send the assigned 
certificate to the commissioner for registry and a 
new certificate. The old certificate is kept and 
indexed by the commissioner so that the title to a 
car can be quickly traced through the central state 
office. Perhaps more drastic is the provision that 
a registration authorizing the operation of the car 
is not to be issued unless a certificate has been 
filed. 

The act makes no for a hearing, 
although it may be assumed that the commissioner 
would not act without giving an opportunity to the 
applicant to present his side of the case. Although 
the act not make the legal title as between 
two parties depend upon the fact of the certificate, 
practically make the car useless to the 
owner who has no certificate since he can neither 


car 


lie ns 


sale 


provision 


dc cS 


it does 


transfer it nor use it Thus the commissioner is 
in effect given the power practically to take away 
property which a person may have acquired in a 


car in an administrative hearing. This is a strik 
ing kind of administrative court and deserves to 
attract the attention of the members of the bat 

Subsequent acts have extended the original 
Maryland statute. Michigan by No. 16 of 1923 


46 of 1921, 


certincate 


amending the first st 


itute which was No 
allows the secretary of state to 


retuse 


38 See California compiled law 


the 
thereof 


and registration or to revoke registration on certi! 
cates already granted, thus making the car valuel 


for legitimate use. The 
land act by permitting 


act stops a hok 
the grant of a certificate i 
case ownership title is based by op ition ol 


In Indiana by ch. 265 of the laws 1921 ope 
tion without a certificate is made lemeat 
so that in states which have followed Indiana 
can neither buy, sell, operate, or t registrati 
and number plate unless his title to his car is ay 


proved by the proper official.* \ 
the nature « 


It is very common for the right t 


in this statute because of 
of automobiles 


operate and use a car to be in one person, whereas 
the legal title to a car is in anothe under som 
form of credit arrangement. Evidently the san 
tions were intended to apply to the person who 
entitled to operate and to use the car and the 
statute should define an owner as the person t 
possess and use the car for a period commonly 
30 days, although in California the lawful uss 
control of the car for 10 days mak n owne! 

In some of the states the protection of the pu 
chaser is deemed to be further secured by requit 


the endorsement 


ing to the certificate in the case 
of a sale and a transfer to include a warrant) 
title.® 
The distinction between the ner and the 
“legal owner” is emphasized in Utal 1925) c. 125 
and California general laws 5127. A certificate of 
registration is given to the owner and a certificate 
of ownership to the legal owner. The transfer the 


right of possession and use and of the legal title 
to the car are therefore evidenced by two separate 


documents in the hands of separate persons unless 


the right to use and legal title are in the same per 
son. Contrary to the usual provision the certifi 
cate of ownership must be renewed annually and 
thus a close watch is kept not onl n the righ 
to use the car but on the chain of titl Che same 


states have a drastic provision that the delivery of 
not made and titl 
and that a transfer is incomplete and it 


is not passed 
valid until 


a car is deemed 


the secretary of state has issued a new certificate 
in cases of sales. If this section is upheld, the 
secretary of state would appear to be entitled to 
pass on the validity of transfer at least for prac 
tical purposes, although a question of title may 
come up later in court. 

The ingenuity of American lawmakers is well 
exemplified by the efforts which have been made 
to meet the new questions ae ped the 
automobile. 

4 See Pennsylvania (1923), « 630 
) See General laws of California lv 4 ils 
Baughman v. Milstone, 125 Atlantic, 69 (Ma 
( Virgir m4). ¢ 68; Oregon 192 
MOTOR VEHICLE; CERTIFICAT! F Tl AND 
BILL OF SALE LAWS 
Maryland, Pagby’s Annoted Code, v 2 i Laws 
1921 Extra S« n), p. 76; Ohio, Law i { ( rado, 
Comy Laws f Colo., 1921, ch. 33, p 14 ‘ 1921 
ch 265 | 821 Velaware Laws t 1 4 M gar 
Compiled Laws, 1922, p. 432; California, Ge AW , pt. 1 
I 1860; Alabama, Laws t 1923, no 02 I rida, Laws 
192 ch. 91 p. 15 North Carolina, Laws 4 54 
Pennsylvania, Laws of 1923, p. 426; Virginia : 124 368 
j 2 Montana, Laws of 192 I 11 Laws f 
1925, ch. 250, p. 4 Utah, Laws of 192 4; Ob 3 
I f 4 ! i 62; Nevad Laws l 














RESOLUTIONS OF CONFERENCE OF SENIOR 


CIRCUIT JUDGES 


NDER date of June 16 Chief Justice Taft has 
sent to the Circuit Judges and the District 
Judges United States the resolutions 


pted by the nference of Senior Circuit Judges, 


upon the of the Chief Justice under the 
of Sept. ¢ 122, on June 9 and 10. They are 
llows 


Recommendations to the District Judges 
re \ We note the 


idictments nverting a 


prevalent use of conspiracy 
joint misdemeanor 


tne a felony we express our conviction that 
th for this purpose and for the purpose,—or at 
st with the effect,—oft bringing in much improper 
dence, the nspiracy statute is being much 

ised 
\lthoug! particular case there may be no 
111 econcert of | excepting that necessarily in- 
rent in mere nt action, it is difhcult to exclude 


the established definitions of 

he theory which permits us to call 
greater offense than the com- 
ipposes a serious and substantially 


at situation 
nspiracy; yet 
1e e aborted pl 


125 leted crime 





ntinued group scheme for cooperative law break- 
7% g. We obser ) Many- conspiracy prosecutions 
hich do not have this substantial base that we 
- ar the creation of a general impression, very 
se irmful to law enforcement, that this method of 
‘ ysecution is used arbitrarily and harshly. Fur- 
: ther the rules of evidence in conspiracy cases make 
- hem most difficult to try without prejudice to an 
= nocent defendant 

nd We think it proper for us to bring this matter 
ht to the attention of the District Judges, with the 
neé equest that they present it to the District Attor- 
of eys, and for us to bring it also to the attention of 
ed the Attorney General, with the suggestion that he 
til ill it to the attention of the District Attorneys, 
te in his judgment may be proper, and all to the 
he nd that this form of indictment be hereafter not 
to dopted hastily but only after a careful conclusion 
r that the public interest so requires, and to the end 
Ly that transformations of a misdemeanor into a fel- 
ny should not be thus accomplished unless the 

1] propriety thereof clearly appears. 
le We also think proper to bring the subject mat- 
he ter to the attention of Congress, that it may con- 
sider whether change of the law in this respect 

advisable 

B. The right to bail before conviction is se- 
cured by the Constitution to those charged with 
iolation of the criminal laws of the United States. 
rhe right to bail after conviction by a Court or a 
ludge of first instance or an intermediate court or 
o 1 Judge thereof is not a matter of constitutional 
0, right. The ts of Congress make provision for 
: illowance of bail after conviction by Courts and 
1 Judges to release the convicted defendant upon the 
‘ exercise of their judicial discretion, having in mind 
~ the purpose the Federal Statutes not to subject 


to punishment anyone until he has been finally ad- 
judged guilty the court of last resort. Sut the 
judicial discretion of the Federal Courts and Judges 
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in granting or withholding bail after conviction 
should be exercised to discourage review sought, 
not with hope of new trial, but on frivolous grounds 
merely for delay. Application for bail should be 
made to the trial judge in the first instance. 


Recommendations to Congress for Increases in 
Judges 

The business, civil and criminal, in the Federal 
Courts continues to increase in volume. The Cir- 
cuit in which we find the most discouraging conges- 
tion is the Second, that made up of New York, Con 
necticut and Vermont. Some twelve Judges have 
been assigned from other circuits to sit in the East- 
ern, Southern and Western Districts of New York 
from time to time since July Ist, 1924, and some 
reduction has been made in the arrears. But it is 
perfectly evident that no real remedy will be af 
forded except by increasing the number of District 
Judges in that Circuit. After a full consideration 
of the information, statistical and other, we are 
convinced that the only solution is that one new 
District Judge be provided in the Western District 
of New York, three in the Southern District of 
New York, and one in the District of Connecticut, 
and that there be added one new Circuit Judge, 
making five Circuit Judges for the Circuit Court 
of Appeals for the Second Circuit. 

We renew our earnest recommendation of last 
year for a new District Judge in the District of 
Maryland in the Fourth Circuit, as we do that for 
a new District Judge in Georgia in the Fifth Cir- 
cuit. In Georgia the judicial force should be in- 
creased either by putting the new Judge in the 
Northern District, or preferably by establishing a 
third District in that State with the chief place of 
holding Court at Macon. 

In the Eastern District of Pennsylvania, Judge 
McKeehan was appointed District Judge under the 
Omnibus Act of September, 1922, which directed 
that successors should not be appointed for Judges 
provided by that Act except by consent of Con- 
gress. Judge McKeehan died after a short but use- 
ful service. Congressional authority should be con- 
ferred to appoint his successor. 


Expenditure of Appropriations for Law Books 


The Attorney General and Colonel Donovan, 
the assistant to the Attorney General, conferred 
with judicial conference as to the expenditure of 
$165,000 appropriated in two acts of Congress for 
the purchase of law books for the use of the Circuit 
Courts of Appeals, for the District Courts, for the 
Judges thereof and for the United States District 
Attorneys. Thereafter a committee of the confer- 
ence made a report recommending a plan for the 
expenditure of existing and future appropriations 
for this purpose. The conference approved the 
report. It was submitted to the Attorney General. 
He approved it. It is as follows: 

The books committee thinks that the principles 
of distribution of the present consolidated fund 
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among the judges and district attorneys 
should be: 


y 


First, to equalize upon a minimum basis by bring 
ing up to that basis all who are now short of it. 

Second, to distribute the bal 
order of actual relative needs 
the need by the demand. 

We appreciate that it mniost difficult 
Attorney General to carry out this second principle 
and we believe that the senior circuit judges have 
the best facilities for comparative judgment as to 
these needs, each in his own circuit. To adjust all 
these things in our Conference would require an 
impracticably long session. We see no method so 
feasible as to apportion the 
available fund and put the responsibility upon each 
senior circuit judge for his circuit. The basis 
of apportionment among the circuits 
according to the number of districts or according to 
the number of judges lere are 
We recommend the latter method 

The statute provi hat the distribution of 
the $100,000 fund be subj o the approval of this 
Conference. We assume that the delegation by 
this Conference of part of this power to the senior 
circuit judges for their respective circuits would 
meet with the approval of the Attorney General 
and that he will be quite willing to adopt this 
method of placing the final responsibility. Accord 
ingly, we propose the following action by this Con 


ind without judging 


for the 


circuits any 


among 


Own 


might be 


reasons for each. 


ference: 

“The Judicial 
General that the total $165,000 of 
be united for joint action in accord 
tions submitted to us and that they 

“1. Let the sum of $46,000 be reserved and allocated for 
circuit courts of appeals libraries and be used in purchasing 
books for the circuit courts of appeals, including not to exceed 
$3,000 for each of the First, Fourth, Fifth, Sixth, Seventh and 
Ninth Circuits, and including not to exceed 315,000 for the 
Second Circuit, and including not to exceed $13,000 for the 
Eighth Circuit, of which last amount not to exceed $8,000 may 
be used in establishing a law library at Denver, Colorado 

“2. Let the sum thought by the Attorney General, th: 
necessary minimum for maintenance and emergencies for the 
fiscal year estimated by him at about $23,000, be reserved in his 
hands to be expended by him for those purposes. 

“3. Let each circuit and district judge and district attor 
ney not now supplied be provided with one complete set of 
U. S. Supreme Court Reports and Federal Reporter 
Digests of each; continuations of both with 
pamphlets to be included, also missing volumes in existing sets 
Volumes and continuations which have been and are supplied 
by official distribution are not to be duplicated hereunder. The 
circuit judges are to have the official Supreme Court Reports 
with Rose’s Notes and the Lawyer’s Edition Digest; the dis 
trict judges and attorneys who have existing official sets, t 
have those sets continued and also supplemented with Rose’s 
Notes and the Lawyer’s Edition Digest; new sets of Supreme 
Court Reports to district judges and attorneys to be the 
Lawyer’s Edition with that Digest; Michie’s Encyclopedia may 
be substituted for the United States Digest when requested 
This paragraph is subject to the proviso that if any senior 
circuit judge shall find that it is not inconsistent with efficiency 
for any district judges or district attorneys to make a joint 
use of these reports and digests and shall promptly certify 
to the Attorney General that any set of reports and digests 
called for by this paragraph can be dispensed with, it 
thereupon be omitted from the execution of the plan 

“4. That each circuit and district 
be provided with 

“One set of 
ments or Federal 


mends to the Attorney 
e two book appropriations 
ance with his recommenda 
e apportioned as follows 


CLonterence 


and 


series advance 


shall 


judge not now supplied 
Compiled Statutes of 1916 and all supple 
l, new edition, with sup 
plements as he may prefer Shepard’s United States 
and Federal Citations; on of the Judicial Code 
to be selected by him; one t edition of a book on Federal 


»tatutes 


ince of the fund in the 
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Practice to be selected by him; one 
on Bankruptcy to be selected by him 

“This paragraph is subject to th 
graph 3. 

“5. That 
vided with st 
the same proviso as in paragraph 3. 

“6. Let the foregoing requirement 
estimated as soon as possible and before 
let the remainder of the total appropri: 
and reserved for the nine circuits in pr 
of district judges in each. 

“7. Let the further distribution 
its allotment be upon the approval of 


according to his judgment of the relativ 
and district attorney. We 
endeavor to provide a complete outfit 
ports and Federal Reporters and Dig 
most convenient second place where each 
court i. it be unsupplied, and that he 
judge is provided (taking into account 
with textbooks amounting to $100 
with textbooks amounting to $25 

“8. All purchases will be made 
stomary upon requisitior 
of the circuit court of appeals for th 
and upon the requisitions of the individual 
attorneys for their needs, approved by 

“9. In order that relative needs may 
let each judge and district attorney fort! 
to the Attorney General and to his set 
of all books now officially possessed by 
specifying volumes needed to complete 

“10. Should it be necessary to cl 
way before the next Conference of tl 
the Chief Justice and Judge Denison 
with the Attorney 


each district attorney 
atutes as specified in par: 


recommend 


iS 18 how cu 


iuthorized to agree 


” 
c hange S 


This completes the present Che requisi 
tions which have been made to the Attorney 


eral and the 


Gen 
senior circuit judg show that the 
present appropriation will be exhausted, leaving 
a very great part of the existing impet 
ative needs. The conference th re earnestly 
requests that the next Congress make a similar 
special appropriation of $200,000, the same 
conditions attending the $100,000 appropriation 
made by the last Congress, and in » the 
regular maintenance appropriations made the 
Department of Justice and in order tl 

templated work of supplying judg: 
officers, the reasonable minimum of their impera 
tive needs for law books may be « 


| 
unsatished 


mn ft 


judicial 
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Possibility of Improvement by 


Administrative and Procedural 


Reforms in Connection With Criminal Prosecution’ 


By ALFRED BETTMAN 
Of the Cincinnati, O., Bar 


lr IS perl presumptuous on my part to venture 
to suggest provements in the administration of 
criminal just As a matter of fact, I have never 
tried a criminal case, either on the side of the state 
or of the accuse My selection for this one of the 
present series before this Association is no doubt due to 
the fact that is in charge of the Division of Prose- 
ution in th eveland Survey of the Administration 
of Criminal tice in 1921, conducted under the general 
lirection of Dean Roscoe Pound; and all that I can 
claim by way of training preliminary to that work is 
that, at least, | approached that study with perfect 
freedom from prepossessions or prejudices. 
Consequently, what I will say here tonight is neces- 
arily largely a summary of the results of the Cleveland 
Survey. Sor f it may have little concrete application 
to St. | s or Missouri conditions. Cleveland, how- 
ever, is a sufficiently typical metropolitan American 
community the Ohio criminal procedure is sufh- 
ciently typical of American criminal procedure in gen- 


] 
I 


eral, to warrant the feeling, that the conclusions of such 
de in Cleveland will be applicable in 


the main to communities elsewhere. 

It is always well to define the terms which will 
he used and the assumptions upon which the discussion 
will be based By “Prosecution” in this address is 
meant the conduct of the criminal case from at least 
the arrest of the accused, or, where the arrest follows 
indictment, from the beginning of proceedings for 


indictment rmation, to the final conviction and 
sentence, acq or other disposition. We are here 
dealing with the enforcement of the criminal law by 


means of the traditional methods of procedure, with 
trial of fa ind law before courts and juries, the 
prosecuting attorney acting as attorney for the state or 
city. The treatment of the offender may come to be 
increasingly regarded as a problem of medical or 
psychiatric science But for many years to come and 
to some degree permanently we may count upon the 
participation therein of law officers, such as prosecut- 
ing attorne ind in tonight’s discussion we will deal 
with his w the changes in the methods or spirit 
of his wot vhich will make him a more effective 
iweNncy n of crime 
The tert prosecuting attorney” may and prob- 
ably dos nnote in your minds the county official 
(here in St s called Circuit Attorney) who han- 
dles the cases for the state against those accused of 
the more gt rimes, particularly felonies. The term 
“Prosecutor”, however, which as a more generic term 
will be t generally used in this discussion, is 
intended ide all those officials, whatever the titles 
of their offices may be, who represent the public in the 
prosecution of crime committed in the community, both 
* Deliver re St. Louis Bar A ition March 30, 1925. One 
Ir ment in the Administration of 
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the petty crimes and the grave crimes, through all 
stages of the cases and whether before police and 
magistrates courts or the so-called higher courts. And 
the importance of this is vastly greater than the mere 
matter of terminology or of accuracy of definition, as | 
hope will more clearly appear as we go on this evening 
The lesson of the analysis of the situation of the 
administration of criminal justice, such as the Cleveland 
Survey, are these: that the two outstanding defects 
are, firstly, the cumbersome, disjointed, ill-organized 
apparatus with which we are seeking to enforce the 
criminal law, and, secondly, the misplaced emphasis or 
fallacious sense of values with which we, both public 
and prosecutors, distribute our interest, attention and 
efforts. And as the continuance of the first of these 
conditions is to some extent the product of the second, 
it is this feature of misplaced emphasis which might 
well receive a little further explanation at this point. 
We focus our interest and attention upon the more 
grave crimes, particularly homicide, or on the later trial 
stages of major felony prosecutions. We treat the 
police and magistrates and municipal courts as lower 
courts, lower or inferior in dignity and social import- 
ance, as well as in the more technical sense of a court 
of first instance or preliminary jurisdiction, and re- 
serve our respect, as well as our more substantia! social 
and financial awards, for the courts which try the more 
serious offenses or the appellate tribunals. This repre- 
sents a mistaken sense of values from the point of 
view of the deterrence of crime. The graver crime, 
particularly when committed by a member of the pro- 
fessional or habitual criminal class, generally repre- 
sents a later stage of the offender’s career, which has 
in all probability been preceded by lesser crimes. The 
success of the administration of criminal law as a 
deterrent of crime will therefore be dependent upon 
the effectiveness with which the machinery of criminal 
justice deals with the offender at the time of his first 
or earlier contacts with it, the extent to which that 
administration succeeds in detecting the truth about 
these earlier stages of the offender’s career and the 
success with which it succeeds in administering justice 
and in thus impressing upon the offender the capacity 
of the law enforcement machinery to act quickly, 
accurately and to do justice. The truth cannot be over- 
emphasized, that the success of the administration of 
the criminal law cannot be measured by the results in 
the few sensational cases of murder and other striking 
crimes, but in the way in which that administration 
succeeds in detecting the truth and reaching justice in 
the day-by-day routine of the minor and more obscure 
cases. Consequently the police, magistrates’ and other 
mis-called minor courts, from the point of view of the 
deterrence of crime, are more, rather than less, import- 
ant than the county, appellate or other so-called higher 
courts; and the success of prosecution (which means 
not necessarily convictions but reaching the right result ) 
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is to be measured more accurately by the results ob- ascertainment of facts and proof a 


tained in the petty and minor crime cases and in the in civil cases; for the temptations 
destruction of evidence are gre: 


earlier stages of felony cases than in the final stages 
[he observations and \ striking illustration of 


of the more prominent cases 
t preparatory 


suggestions which I am putting forth this evening tion between the 
apply, therefore, to the general grist of cases rather is found in the sensational 
than to those more exceptional ones which receive 
special attention from public and prosecutors. 

In Cleveland we attempted a statistical measure 
ment of the success of the administration of criminal 
justice, by tracing the history of a year’s cases through 
out the various courts. We found, for instance, that the other two was named Joyce. The 
convictions were obtained in 73% of state misdemeanor ably McGannon, Chief Justice of the 
cases; but for every 73 convictions, sentences were ©! Cleveland [he chief problem 
wholly suspended in 19 cases and partially suspended whether Joyce or MecGannon fire 
in 15 cases, leaving 39 sentences actually executed out Wound was mortal, but the victim 
of every 100 cases tried, In felony cases we found gered for thirteen days in the ho 
that 74% of the cases which began in the courts of | ment as to who fired the shot would 
preliminary examination resulted in binding over to the best evidence; yet, though this 
the grand jury. Using as a base all cases either bound case of the day, the prosecuting att 
over to the grand jury or those in which the case whatever during those thirteen days 
originated in the grand jury and an indictment was ment of the facts or search for 
found, over 49% resulted in no-bills, dismissals or 
acquittals, about 9% in convictions for misdemeanor 
or lesser offenses, and about 40% in convictions for 
the felony as originally charged. Sentence was sus- 
pended in about 22% of the convicted cases. The 
cases which were bound over to the grand jury by 
the courts of preliminary examination formed 90% of 
the cases included in the base upon which these 
percentages were ascertained.’ 

These figures indicate either that proceedings were 
instituted in an unjustifiably large number of cases or 
that the earlier stages were so hastily or carelessly 
prepared as to result in a disturbing percentage of 
mortality at later stages 

The main trouble is that the apparatus with which, 
in our urban and metropolitan communities, we at- 
tempt to prosecute crime is hopelessly uncoordinated 
and disjointed ; that too often the prosecuting or dis 
trict attorney (or Circuit Attorney as he is called in prosecutor 
In most American communities 


if not greater lack of coordination 


Cleve'and Survey grew. One night 
night, at the most prominent cornet! 
Cleveland, three men stepped out 
\ few minutes later a shot rang 
the men fell. He was taken to the 


bed statement was obtained by the 
way that it could not be admitted i 
trials resulted in the acquital of 
Gannon. 

The solution of this problen 
systematizing the detective and 
be discussed at length tonight. 
which contributes to the failure 
machinery in America to stem 
the comparative absence of the us: 
tic modern methods of crimi 
detection. It would therefore be 
the central prosecuting office in met 
ties include an expert in this field 
gation, whose advice and assistance 
in all difficult cases, and who may 
instrument for connecting ,up, in 
manner than at present, the work 


St. Louis) is simply one part of this disjointed, unco 
ordinated apparatus, instead of being the chief execu 
tive and director-general of a systematized and coordin- 
ated prosecution of crime in his community. Time will 
perhaps permit of some little elaboration of this point 
The ultimate success in the trial of a case turns gene 


liminary examination stage of the 


the later stages, such as present 


jury or trial before the trial jury 


communities the preliminary exami! 
prevention of evidence in the court of a magistrate or a 
while that evidence is fresh. As a rule, however, the court and the prosecution is under 
police or municipal prosecuting offi 


rally upon the detection and 


prosecuting attorney whose office will ultimately try the 
case, has no systematic contacts with the police or other 
detecting departments previous to the time when the 
case reaches his office for presentation to the grand 
jury or for trial; and, often, as in Cleveland, the police 
department is a city department and the prosecuting 
attorney is a county official, and they are wholly inde- 
if the county attorney be it in the shape in which it comes to 

it comes in a half-prepared shape and 
he can with it. In only the few pron 
he take the time to supplement this hal 
tion with his own more thorough we 


from and independent of the county 
attorney who will ultimately try 

the most sensitive stage of the case 
attorney not only has no participation 
tory steps but no knowledge whatever 
and, when the case finally reaches hit 


pendent of each other, or, 
given a detective division, it is an extremely inadequate 
one. In other words, the processes of preparation of 
the proof and the processes of trying the case are so 
poorly coordinated, that it is largely a matter of luck 
whether the evidence, when the time comes for trial, 
has been well ascertained and well prepared. As the crime and 
lawyers present know, in the preparation of civil cases, manipulation or loss or destruction « 
the preparation of the proof is from the start under the as for ample 
direction of the office of the attorneys who will have Except in 

charge of the trial In criminal matters, delays in attention, 

' ' paredness 

date many In Cleveland we made a statist 


egy ree +} 


length of the periods between the 


time months have elapsed since the cor 


there has been ample 


lapses in the memorie 
few sensational cases w 
whole process is one 


1. These statistics relate to the year 192 ince that 
improvements have been made ' dmin 


Cleveland and contemporary stat 
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the period between arrest 
indictment veen indictment and final disposi- 
and bet rrest and final disposition. These 
stics wer piled from 2033 cases, and the 


1 


ives inclu es in which there was a plea of 

that i hich the case was finally disposed 
‘ indictment. Still 
iverage W r 6/7 days between arrest and dis- 
tion, of 1 4 1yvs was between indictment 


he most prominent cases, 
the hands of the assist- 
coin the trial of the ease, con- 
ned littl than a few scribbled notes of what 
place bef e grand jury and the names of the 
Seldom, if ever, were 
eve notes of what had taken place at 
preliminat mination The lawyers of this 
would not t any case in their offices, however 

1 in im] ( r magnitude, to be prepared in 
slipshod a 1 el \s we all know, the thorough- 
ss with whi early stages of a case are prepared 
iandled ar the care with whieh the record of 
stimony at penings is kept, have the greatest 
Che disjointed nature of the apparatus with which, 
st American cities, we still attempt to admin- 
i] d he fact that we have 
tained mat the institutions devised for pioneer 
rural { ns, and are trying to make them 
rk in the plex urban civilizations of our con- 
mporarv 1 { litan communities For instance, 
separatio1 urts of preliminary examination 

m the tri rts was due to the scattered habita- 
tion and sl s of transportation in rural Eng- 
i hich necessitated neighbor- 
xd courts at h a preliminary hearing could be 
held to determine whether or not a defendant should 
e held and t to the county seat for trial. There 
no reason t. Louis, for instance, why the same 
ourt shoul t perform both functions of pre- 
iminary exa tion and trial, and there is no tenable 
at as in Cleveland, of 
he office wl nducts the prosecution before the 
examining nd the office which conducts it be- 
ore the tria urt We owe many a detail of our 
present cri! procedure to the fear of the executive 
tyranny of t Stuart kings, though it is well over a 
century sit rid ourselves of Stuart and other 


Modern urbar nditions place an enormous load 
There is not merely 
an increase in the number of cases, but an enormous 
change in t types and kinds of offenses, and an 
enormous gt th in the number of different crimes 
defined | is well as enormously complicated 
and increas¢ ficulties of detection and prevention 
of escape \s an illustration of this change in both 
quantity an nd of work, in 1863 there were in 
Cleveland 60 lictments, 1600 arrests and a Criminal 
Code containing 249 sections, whereas, in 1920 there 


were 2700 indictments with 27,000 arrests and a Crimi- 


upon the n ner} f justice 


dissatisfied with the 
onditions of enforcement, it blames the honesty 
or al ity I incumbents in the prosecutors’ offices 
and clamors political change, or it concludes that 

I - judges needs to be in- 
creased rall however. these are superficial 
conclusio1 uggy factory with a gross output 





of $10,000 per annum comes to be converted into an 
automobile plant with gross output of $1,000,000, 
everybody recognizes that something different from a 
mere change of personnel or a mere increase in the 
number of foremen or clerks or operatives is requisite 
Large changes in either the kind or quality of product 
require changes in the structural organization of the 
executive, clerical and operating forces; and this is 
as true of the administration of justice as in any other 
social or business enterprise. 

Naturally, the prosecution of crime by means of 
so disjointed, uncoordinated, poorly organized an 
apparatus makes the result, in the ordinary run of 
cases, somewhat a matter of luck, of hit-or-miss, of a 
gamble rather than the product of well-calculated and 
well-prepared and well-executed planning. And the 
defense attorneys, particularly those who represent 
the habitual, professional and experienced offenders, 
learn how to take advantage of the breaks in the 
machinery and the loopholes in the system. All stu- 
dents of crime agree that severity of punishment is 
not nearly so important, from the point of view of 
crime prevention, as is speed and certainty of result. 
In other words, in so far as the element of chance, 
the gambling for the opportunities of escape, are re- 
duced by systematic administration of the law, in that 
far will the administration of criminal justice tend 
to perform its role as an agency of crime prevention. 
Many people have a sort of vague feeling that the 
helter-skelter administration of justice somehow pro- 
duces a more desirable mixture of justice and humanity 
than would more orderly and systematic procedure. 
They feel that system increases the mechanical and 
decreases the human elements. These are complete 
fallacies. The whirligig too often snatches up the 
innocent or those who merit leniency and hurls them 
into punishment without giving them the time or 
opportunity to demonstrate their innocence or ground 
for leniency. Just as in private industry systemati- 
zation leaves the president or other chief executive 
time and opportunity for thought, for original working 
out of solutions of problems, for experimentation, in 
short, for intelligence, so the unification and organiza- 
tion of the function of prosecution would give the 
executive, namely the chief prosecutor, time and 
opportunity and information, for intelligent solution 
of some of the problems of crime prevention in his 
community. 

In St. Louis, so far as the prosecuting attorney is 
concerned, you do not have the illogical separation 
between the preliminary examination and the trial 
stages. You still have, however, the separation of the 
prosecution of state misdemeanors from that of 
felonies, in that your Circuit Attorney has charge of 
the latter class, whereas the prosecuting attorney of the 
St. Louis Court of Criminal Correction has charge 
of the former. And the prosecution of city misde- 
meanors is still further separated from the office of 
your Circuit Attorney, in that it is in charge of 
a city official, namely the City Counselor. There are 
types of city offenses, such as ordinary traffic cases, 
smoke abatement and others which, if we had an 
accurate terminology, would not be considered as fall- 
ing at all within the general field of the law of crimes, 
But certainly state misdemeanors form a part of the 
same general field and problem as the more grave 
crimes. In the case of many types of vice or crime, as 
for instance gambling, commercial vice and others, 
the same type of offense is dealt with in both the city 
and the state criminal code, and, as the grave crime 
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is so often the product of or the progeny of or the 
more advanced stage of the lesser offense, the prob- 
lem of dealing with crime and crime-prevention in 
a community such as St. Louis is a single organic 
one, which should be under the charge of a unified 
prosecuting office and unified examination and trial 
courts. 

30th because the earlier stages of every case have 
a vital relationship to the ultimate disposition of the 
case and because crime in a community is an organic 
problem full of interrelationships, full of causes and 
effects, the prosecution of crime in any community 
needs to be envisaged as one single organic function 
to be governed and directed by a single executive head. 
The American people have been strikingly successful in 
business and industry, in which they have shown a 
gift for organization, with unification of executive 
direction in a single head and with classified and spe 
cialized administration. But in this most vital of 
public functions the enforcement of the law we 
have retained a most unorganized, uncoordinated piece 
of apparatus which breaks down under the strain of 
the modern American urban and metropolitan condi- 
tions. 

The office organization of the prosecuting attorney, 
even within the limited field of the activities of that 
official, is, speaking generally, lacking in modernized 
system or the technique of large adminis 
trative organization, with concentrated executive dire« 
tion and responsibility, division and specialization of 


modern 


labor, smooth routing of work, well-classified files. 
records and statistics. In Cleveland, for instance, a 
visitor at the office could choose the assistant with 


which he wished to confer instead of being routed 
systematically by a managing clerk. The Survey dis- 
closed quite a sensational incident in which, in the 
midst of the trial of a case conducted by one assistant 
prosecutor, another assistant of the same office came 
in and nolled the case, which action proved to be 
absolutely without authority of the prosecuting attor- 
ney himself or any higher official of the office. The 
daily grist of cases were tried by trial assistants who 
knew little or nothing about the case immediately 
preceding the beginning of the trial; so that in all 
but the most prominent here was no system 
whereby it was the function of somebody to prepare 
a trial brief or act as junior trial attorney. Quite 
naturally in such a helter-skelter, uncoordinated admin- 
istration, cases are brought to trial which should not 
be tried, cases are dropped which should be tried, 
cases are tried in an ill-prepared manner and the work 
lacks the effectiveness and sureness which come from 
efficient organization. The large private law offices 
of the city are highly systematized and organized; 
but, without knowing the facts about it, I have little 
doubt that you permit your most important law office, 
namely that of your Circuit Attorney, to function 
with little more systematization than it had half a 
century ago. 

The importance of thorough, continuous, well- 
classified criminal court records and criminal statistics 
is just beginning to be realized. These serve two 
vital purposes. They are the instruments whereby the 
prosecuting and judicial authorities can locate the weak 
spots in their systems or their forces, wherein their 
administration is falling behind, where are the breeding 
places of crime. Consequently, without up-to-date, 
well-classified records and statistics, the prosecutor 
cannot efficiently perform his executive and directive 
duties just as the executive of any large enterprise 
needs periodic reports and audits. The other purpose 


cases, ft 
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is that of enabling the public, as well as the chief pros« 
cuting and judicial officials, to know, appraise and check 
up the results of the work. 

Though progress is being made in some cities 
and states, practically in none of them are the criminal 


records and statistics adequate for the a 
of these purposes. 
any adequate system of classified office records ai 
statistics and practically none has instituted any 
whereby he is furnished with useful a1 
tions outside of his immediate office, such as police and 
police court statistics, crime and vice records Phe 
regular court records of the county courts, that is the 
general criminal trial courts, are usually well-] 

in good form; but this is seldom true of the police and 
magistrates’ courts. 

One illustration of the erroneous relative valuatior 
placed upon proceedings in the police and 
courts in Cleveland was the slip-shod methods of keep 
ing the records of the criminal cases The 
civil case in the Municipal Court of Cleveland received 
a careful appearance docket. Time does not 
a description of the record system in use on the crimi 
nal side of that court. Asa means of enabling the chief 
prosecutor to keep track of the work of his 
knowing the status of cases, as a means of 
the court with knowledge of the record of the particular 


1:1 
mpisnment 


Few prosecutors have established 


alysis of condi 
} 


magistrate 


smallest 





omee y 


1 
SsuUDDIViIng 
upplying 


defendant before it, even as a means of disclosing 
the status of the particular case before the court, the 
record system was hopeless. We stumbled across a 
rather humorous illustration: the index showed the 
names Henry Johnson and James Robert lurning 


to the docket pages referred to in the ind 
that on a certain date they had been charg: 
were both in court and their cases were continued 
amination of the court docket on the day 


disclosed no mention of any Henry Johnson or any 
James Robert. Looking through arson cases on that 
day’s docket, however, disclosed a charge against one 


official rec- 


James 


James Johnson. So the case which on the 


ords of the court began against two defendants, 


Robert and Henry Johnson, terminated against one 
defendant with the combination name of James John- 
son. In an effort to solve the mystery, the original 
files were examined. It was difficult to tell from the 
original affidavit whether one or two persons were 
charged. The warrant of arrest was made for the 
arrest of two persons, but resulted in the arrest of 
one person of the name James Robert Henry Johnson 
It took many hours to trace the history of this one 
case. We found innumerable cases in which the court 
suspended the sentence of a defendant who at the very 
! 


time of the commission of his offense was under a sus- 
pended sentence by the same court for the very same 
type of offense, but which fact was not brought to the 
court’s attention 

An assistant in the nature of head statistician and 
keeper of the records is therefore another type of spe- 
cialized assistant which should form a part of the staff 
of a modern prosecutor in large urban communities 

One of the inheritances of the past which we fool- 
ishly retain and which creates another type of break 
in the continuity of prosecution, is the short terms of 


prosecuting officials and particularly the complete 
change of personnel in the office of the prosecutor when 
the term of the chief comes to an end. As, logically 


speaking, there is or should be no Republican method 
of trying a burglary case different from the Demo- 
cratic method of trying a burglary case, and as the 
specialized assistants and clerks do or should develop 
knowledge and talent in their respective specialities, 
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is the determination of policies is or should be 
exclusive province of the chief of the office, it is a 
and a waste to discharge experienced assistants 
every political turn-over. 


[here are various types of disposition of cases, 
than convi or acquittal after trial or plea 
ilty, in which opportunities for neglect or worse 
greatest and which represent the most harmful 
Its of loose system or lack of close executive con- 
particularly hese are the types of disposition 
hich the community is most suspicious and which, 
refore, breed ne of that lack of confidence in the 
inistration of justice which itself in turn reacts 
ivorably upon the efficiency of that administration. 


us stages of a case at which it may 
lropped or dismissed without trial, and the organiza- 
of this part he procedure, so that the head of 


ere are numer 


prosecuting force may prevent negligence or cor- 
tion, and especially may allay the community's sus- 
ion of favoritism and corruption, is of prime impor- 
In the office of the municipal prosecutor in 


leveland, about two-thirds of the complaints resulted 
no prosecution at all. Quite possibly the major 
plaints did not deserve prosecution, 


performing a useful function in 


n of these cor 
: 


1 that office w 


ting as a sort of court of conciliation and in sifting 
t the cases worthy of further attention. There was. 
vever, absolutely no system whereby the head of 
office exercised any control over this procedure, 
was any record kept whatever. Some of the cases 


was started were dropped by 
“no-papers,” which consisted of 
thing more tl hat the attorney in charge of the 
se called out the words “no papers” when the case 
called in court, whereupon the case was stricken 

the docket. No report was made of the grounds 

f this action, and the case simply disappeared without 
trace. In both the municipal court and the general 
unty criminal court, a large percentage of the cases 
re nolled. | instance, of the felony cases, some- 
er cent of indicted cases were nolled, 
h had actually gone through both 
examining and the grand jury, over 14 per 
nt were nolled. Theoretically the court controlled the 
t to nolle; but this control is completely theoretical, 
the court Imost always forced to rely upon 


which pros« 


process KN 


recommendations of the prosecutor. In neither 
unicipal nor county court was there any system 
hereby the question of nolle was submitted to the 
ef prosecutor or any record kept of the grounds 
dropping the case 

All this was equally true of the acceptance of 


1 a lesser offense than that charged, 
for instance, reducing a felony to a misdemeanor, 

1 an offense carrying imprisonment to one carrying 
2 fine. The most elementary system of intelligent con- 
o] st sensitive stages in the conduct of 
ses would dictate some requirement, that no case 

nolled by a trial assistant without written submis- 
n of the er is therefor to a high official of the 
thee and a record kept of the grounds for dropping 
e case. 

Many cases grow incurably weak from neglect or 
de away altogether. To illustrate: in Cleveland on 
ne morning, February 20th, 1920, the prosecutor pre- 
ented simultaneously 410 nolles for allowance by the 
urt, some of the cases running back to 1909 or 11 
ears. In 311 instances, the charge was against a 
never been apprehended, or who, 
been apprehended, had jumped his bond. No 


is Of guilty 





attention had been paid to these cases, that is, so far 
as the prosecutor’s records show, they had not been 
traced or followed up. An adequate office “tickler” 
and follow-up system would have prevented some at 
least of the failure of law enforcement of which this 
nolle by wholesale was evidence. 

The suspension of sentences after conviction was 
in Cleveland, may perhaps be in St. Louis, and cer- 
tainly is in many metropolitan communities, another 
illustration of loose practice, which opens the way for 
favoritism and corruption and is particularly produc- 
tive of suspicion on the part of the public that all is 
not right with the administration of justice. In Cleve- 
land, particularly in the municipal court, the hearings 
relative to suspending the sentence did not take place 
in open court but were held informally without con- 
sultation with or the presence of the prosecutor. The 
prosecuting attorney should certainly insist upon par- 
ticipating in any such hearing, and his office should 
have a record of the grounds for all sentence sus- 
pensions. 

In almost all communities, the failure to collect 
bail bonds or the acceptance of ridiculously small set- 
tlements on forfeited bail bonds, is a scandal and abuse. 
This work also should be systematized, so that the 
head of the prosecuting force, exercising his most 
important function as chief executive of prosecution, 
should control the collection of bail bonds, have a 
complete and up-to-date record thereon, including a 
record of the grounds for acceptance of compromise 
amounts. 

During the course of this discussion, I have some- 
times hinted at the importance of removing those 
aspects of the administration of justice which cause 
public suspicion of its integrity or loss of public con- 
fidence. Lack of confidence in the enforcement of 
law is itself a fruitful source of violation of law. As 
stated by Victor Cousin, “the law is not just because 
it deters; it deters because it is felt to be just.” And 
this is another consideration which brings out the rela- 
tive greater importance of the police court; for it is 
in that court as compared with other courts that more 
people have their contacts, especially their first con- 
tacts, with the administration of justice and get their 
impressions of its certainty and its fairness. 

The Cleveland Survey plainly indicated, as I 
trust some of the points made tonight have indicated, 
that every large urban community at least needs an 
executive to whom the enforcement of law in that 
community and the prevention of crime in that com- 
munity is the allotted task. It is this executive work 
and not trying cases which the chief prosecuting official 
can most usefully do. If conditions in the community 
are producing criminals, his occasional victory in a 
sensational case will have slight effect in reducing 
crime. His should be the position of chief adminis- 
trator of criminal justice in his community. He should 
bear the same relationship to his community to local 
and state criminal law that the Attorney General of the 
United States bears in the nation to the federal crimi- 
nal law. He should be the local minister of criminal 
justice, in whom is concentrated the executive direction 
of dealing with crime, so far as prosecuting agencies 
deal with crime, as well as the leader of the community 
in dealing with the problems of crime prevention 
through law enforcement. In Cleveland, the statistical 
analysis of federal law enforcement showed strikingly 
favorable results as compared with state and local law 
enforcement, due, in considerable measure, to the con- 
centration in one well-organized department, namely 
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the Department of Justice, 
cution, including tl 
ascertainment of the 
tion, the presentment to 
all appellate proceedings 


of all stages of the prose 
e detection of the offender, the 
the preliminary examina- 


proof, 
jury, the trial and 


the rand 


Many points which have been suggested this 
evening will illustrate and perhaps make clear the 


need of some change in the placing of emphasis by 
both prosecuting officials and the public. Our eyes and, 
in consequence the efforts of the prosecutor, are con- 
centrated to great an extent on the final trials 
of the graver crimes, while abuses in the police and 
other lower tribunals go unnoticed or are treated as 
the inevitable features of a relatively minor part of 
our social organism. We measure the success of crime 
prosecution by the prominent and sensational cases 
and wonder why the success in these cases does not 
we were wise, we 


too 


seem to stop the crime waves. Ii 
would be analyzing the reports of the routine cases 
We are attracted and fascinated by the great murder 
or banditry cases and do not stop to realize, that per- 
haps the enforcement of the undramatic tenement 
house laws or health laws might have prevented the 
environment in which was the seed that grew 
up into these more dramatic and fascinating crimes. 
slum or*bad-housing conditions, vice 
social conditions which are 
producers of crime, but are within reach of 
the law enforcement agencies The habitual offender 
is a product and not much can be done with him after 
he is a finished product; but much can be done toward 
curing those conditions in the community which tend 
to produce him. The prosecutor should be a student 
of the causes of crime in his community, an investi- 
gator, an analyst. He should treat his office as one of 
the social agencies of the city engaged in the treat- 
ment or suppression of those situations and conditions 
which are themselves law and which 
create the breeding places of the graver crimes. Sys- 
tematic coordination with the other social agencies of 
the city, particularly with those which come into con 


sown 


There may be 
plague spots, domestic or 
which 


violations of 


tact with crime-producing environments, should, there 
fore, be a part of the organization of the prosecutor's 
activities 


Except during some spasmodic and temporary 


crusade, our chief prosecuting official is in the habit 
yf permitting such matters as these tenement house 
laws and petty vice laws and domestic relations laws 


to remai outside of his consciousness and to be at 
tended to by local officials, when they are not, as is 
the frequent situation, neglected altogether. Yet all 
students of the subject realize that the physical and 
social environment in which children grow up bears 
an important relationship to both juvenile and adult 
delinquency and particularly to habitual delinquency. 
If the prosecutor would conceive of his position as 
that of leader in the field of crime-prevention, in so 
far as the administration enforcement of the 
criminal law is concerned, his study of the problem 
would soon demonstrate to him that, in the long run, 
he could often render a greater service to the com- 
munity by enforcing the laws which deal with physical 
and social environment in which the adolescent youth 
of his community are growing up, than by using up 
his personal energies in the actual trial of the more 
exciting and prominent cases 

It would be a grave mistake to obtain the im- 
pression that the law enforcement or inefficient 
administration of criminal justice is the sole cause of 
crime in the community or that the perfecting of this 


and 


' 


e causes O! 


ymmission list 


administration would remove all t 
ventable crime. The Chicago Crime ‘ 
ten main causes of crime, of which the administrat 


of justice was one. Economic conditions, polit 
conditions, general atmospheric or temperamental ¢ 
ditions, such as that produced by war, industrial « 
ditions ; these and many other factors might be nam 
It would, on the other hand, be equally fallacious 

dangerous to under-estimate the importance 0! 

administration of justice as a deterrent of crime. | 


and psychiat 


the lessons taught by modern psychology 


indicate that law enforcement will not alon solve 
problem of the treatment of crime an increas 
extent the offender will come to be looked upon a 

t, to be stud 


psychiatric or psychopathological subject, 

and treated as such rather than as a violator of 

law: and one of the sources of confusion today is tl 
the place of these newer sciences in the treatment 
the offender has not become well defined Chere 

still great uncertainty and confusion as to the place 

any, which, for instance, the psychiatric examunat! 

of the accused shall play in the prosecution; and tl 
definition of this place is still to be studied and dete 
mined. The confusion of older and newer theori 
as to the treatment of crime and the offender 1s 01 
of the sources of the prosecutor's difficulties and, par 


ticularly, of the public’s suspiciousness. The susper 
sion of sentences, for instance, which particular! 
arouses public distrust, is sometimes only a crude at 


tempt on the part of the judge to individualize the 
punishment or treatment of the offendet 
with these modern, but still unsettled, theories 

There is one warning which it may not be 
to give to prosecuting officials, and that 1s, that if the 
would establish respect for law, it is highly important 
law in ther 


amis 


that they themselves remain within the 

methods and practices. The lawlessness of the gov 
ernment breeds lawlessness in the gt verned Illegal 
raids upon meetings or places of assemblage, illegal 
searches and seizures, third-degree methods of obtain 
ing confessions or testimony may occasionally aid 1 
obtaining convictions ; but they breed lawlessness Law 


enforcing officials should, of all officials, be the most 
law-abiding. Whether actuated by a realization of 
this crime-breeding effect of lawlessness in law enforce 
ment or merely by a desire to preserve certain protec 
tions which the Constitution throws about the 
the Supreme Court of the United States has consist 
ently set aside convictions based on « vidence obtaine: 
by means of illegal methods, and has re ently in 
hinaman accused of 


accused 


very interesting case of a young ¢ 
murder, refused to permit the use 
obtained by excessive third-degree methods 

Taking us by and large, we American lawyers 
have shown an active interest in the reform of civil 
procedure, but little interest in the rather more im- 
portant field of criminal practice and The 
attention which the growth of crime has received has 
apparently stirred us, and the Cle veland Survey 
directed by the dean of our leading law school, as well 
as such meetings as this one tonight, demonstrate an 
awakening on our part to our responsibilities As 
long as dealing with crime is entrusted to 


of a con fessiot 


procedure 


law yers, 
whether on the bench or on either side of the table, 
the American bar must bear the responsibility for the 
quality of the product. Perhaps this somewhat casual 
and necessarily hasty address may plain to 
you, that little tinkerings with the ma will not 
be sufficient, and that fundamental the 
apparatus and methods and spirit are 


make it 
hinery 
hanges in 
requisite, 
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Marks Is Only a Small Branch of the Law of Unfair Competition—Review o1 
in This Country Since Congress Passed Registration Act of 1870—Con- 
Basis of Trade Mark Acts—Specific Problems of the Patent Office 


By Karu FENNING 


Assistant Commissioner of Patents 


MAKE no effort to state exhaustively the law of 
trade marks, but merely to give a hint of the trade 
rk probl vhich must be met by the United 

es Patent Office 
[In 1870 Congress passed our first law providing 
the registration of trade marks in the Patent Office. 
it law did not demand use of the mark before 
ristration, but was based upon the 8th clause of 
rticle I, Section 8 of the Constitution, under which 
ifforded copyright and patent protection. It was 
led “An A revise, consolidate and amend the 
ites relating to patents and copyrights.” The 
ry of the seems to have been the grant of a 


ht to use a trade mark which was the fruit of in- 


tual la In 1876 was enacted a penal statute 
ing it a criminal offence to counterfeit a trade 
irk registered under the Act of 1870. A question 
proceedings under the criminal act brought the 
le matter before the Supreme Court in 18/79, and 
ecision clearly points out that Congress 
ives no rights with respect to trade marks from 
ection of Constitution relating to promoting 
yrogress nd science (U. S. v. Steffens, 100 

S., 82 
[he Supreme Court in that decision clearly pointed 
that trade marks were creatures of the common 
ind that tl lived, moved and had their being in 
ection W goods moving in commerce. Their 
nership arises not from Governmental grant, but 
n adopti 1d actual use in commerce. The 
ipreme Court pointed out that jurisdiction of intra- 
te commer ted with each State, that jurisdiction 
trade marks used in such commerce rested with the 
tates, and that the jurisdiction of Congress with 
pect to con ce was limited to interstate and for- 
commerce and that with the Indian tribes. (3rd 
suse, Article I, Section 8 of the Constitution.) The 
was held invalid as not limited to trade marks 
tually in use in commerce of which Congress has 


irisdiction 


It is well in approaching trade marks to wipe 
it of the mind the idea of a granted monopoly, such 
is the basis of the patent and copyright laws. 

The laws of trade marks is only a small branch of 

law of Unfair Competition. That law is an effort 
bring morals and decent dealing into commerce. In 


ut no one may employ means which 
ll make it possible for him to pass off his goods as 
f another. The protection of this law is given 
he trade of a man in commerce, but also, 
he police power, it is extended to the 
Unfair competition is a dual wrong, 
ainst the person whose trade or business is un- 


il 


t merely t 


analogy t 


oO 
apd 


wfully damaged ; and, second, against those members 


the publi are sold spurious goods. In order 


ds as those of another one may imi- 
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tate the wrapping or the package of the original goods ; 
he may imitate their shape, size, form or color ; he may 
imitate the store front or business premises; he may 
imitate the trade name under which his competitor 
operates, or he may copy or imitate the mark which 
his competitor employs to indicate the source or origin 
of his goods. If he does this last act, he infringes his 
trade mark. A trade mark may be roughly defined as 
a word, symbol, device or combination of these, applied 
to goods or to packages containing the goods actually 
moving in lawful commerce. The right to a trade 
mark is acquired by use. When a man adopts a mark, 
applies it to his goods, and sells the goods, the general 
public with which the goods come in contact, consciously 
or unconsciously, associates the mark with the goods. 
The mark thus by intention or accidentally comes to 
indicate the source or origin of the goods or the indi- 
vidual who makes them or sells them. When such a 
mark is employed in interstate, foreign, or Indian com- 
merce, it comes within the jurisdiction of Congress, 
and it is only such marks that are of interest to the 
trade mark division of the Patent Office. 

After the Act of 1870 had been held invalid, Con- 
gress passed another act in 1881 providing for registra- 
tion of certain trade marks which were being used in 
foreign commerce or commerce with Indian tribes. The 
number of marks so used was extremely limited and no 
large number of registrations took place under that act 
About 35,000 registrations occurred in the 24 years 
that law was in effect. In 1905, however, the present 
trade mark law was passed. It provides for the regis- 
tration of certain trade marks which have been used 
not only in foreign or Indian commerce, but in inter- 
state commerce. It thus becomes possible for most 
manufacturers and merchants to register their marks, 
since our modern means of transportation and com- 
munication have made most commerce extend beyond 
the bounds of one State. This law has been variously 
amended from time to time, the last amendment having 
been passed in 1925. About 150,000 trade marks have 
been registered in the last 20 years. 

In order to get down to the jurisdiction of the 
Patent Office, we must brush aside all unfair competi- 
tion matters excepting trade marks, we must brush 
aside all trade marks excepting those used in foreign, 
Indian, or interstate commerce, and of the trade marks 
so used we find that no mark may be registered if it 
(a) consists of or comprises immoral or scandalous 
matter ; or (b) consists of or comprises the flag or coat 
of arms or other insignia of the United States or any 
simulation thereof, or of any State or municipality or of 
any foreign nation; or of any design or picture that has 
been or may hereafter be adopted by any fraternal 
society as its emblem, or which consists of any name, 
distinguishing mark, character, emblem, colors, flag 
or banner adopted by any institution, organization, club, 
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or society which was incorporated in any State in the 
United States prior to the date of the adoption and 
use by the applicant, provided that said name, dis- 
tinguishing mark, character, emblem, colors, flag, or 
banner was adopted and publicly used by said institu- 
tion, organization, club, or society prior to the date of 
adoption and use by the applicant. These marks are 
precluded from registration on the ground of public 
policy. 

The Act of 1905 provides further that no portrait 
of a living individual may be registered as a trade mark 
except by consent of the individual, evidenced by an 
instrument in writing. The portrait of any deceased 
President of the United States may not be registered 
during the life of his widow except by her written 
consent. Words or devices which are merely descrip- 
tive of the goods with which they are used or of the 
character or quality of the goods, or merely geographi- 
cal names or terms, may not be registered. No mark 
will be registered which consists merely of the name 
of an individual, firm, corporation, or association unless 
written, printed, impressed or woven in some particular 
or distinctive manner, or unless associated with a 
portrait of the individual. But registration is not 
prohibited of a mark otherwise registrable because of 
its being the name of the applicant or a portion thereof 
That is, the Coca Cola Company may register the 
words “Coca Cola,” although it is a portion of its own 
name. The law further provides that any mark usec 
by an applicant, or his predecessors or by those from 
whom he derives title, for ten years prior to Feb. 20, 
1905, the date on which the act was passed, may be 
registered although it comes within one of the inhibitive 
clauses, provided the use was exclusive during the ten 
year period; and the statute further provides that one 
who has obtained registration of such a mark under 
the ten year clause may, after expanding his business 
to include other classes of goods, secure registration of 
the same mark for the other classes of goods provided 
it is not already used by another on the new goods. 

One of the things which has given the office much 
trouble is the question of when a mark is merely the 
name of a corporation. It might seem at first blush that 
the name of The Simplex Electric Heating Company 
was “Simplex Electric Heating Company,” but the 
Court of Appeals of the District of Columbia has held 
on the contrary that the distinctive part of the name of 
that corporation is merely “Simplex,” and so inhibited 
from registration as the name of that corporation. 
(Simplex Electric Heating Company v. The Ramey 
Company, 1917 C. D., 197; 243 O. G., 793; 46 App. 
D. C., 400.) This matter is now before the Supreme 
Court. 

The office following the decisions of the Court of 
Appeals regularly refuses registration of a word if that 
word is the essential, substantial, distinctive, or char- 
acteristic word, in the name of a corporation. In a 
recent case the words Pussy Willow, together with a 
spray of pussy willow were held merely the name of 
Pussy Willow Company, Inc. (Bernet, Craft & Kauff- 
man Milling Co. v. Pussy Willow Company, Inc., 333 
O. G., 525.) Many corporations take advantage of 
this by depositing in the trade mark division their 
articles of incorporation, and the trade mark division 
files these articles of incorporation and places in its 
search files the names of the corporations on which it 
bases its refusal to register marks consisting of the 
distinctive word of the corporation name. 

In order to justify refusal of registration of a 
trade mark it is not essential to find its exact counter- 
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part among marks already registered. Registration wil 
be refused of a mark which so nearly 
mark as to be likely to cause confusion or mistake 

the mind of the public or to deceive purchasers. [1 
determining similarity we may consider appearance 
sound, and significance or meaning of the marks. I: 
Appeals sustained me 1 


resembles a prio1 


a recent case the Court of 


holding pictures of a scarlet tanager and bluebird simi 
lar (Tupelo Cotton Mills v. American Bleacl 


1ed Goods 


Co., April 6, 1925). Likewise, “Al-Kol” was held 
merely alcohol misspelled, since the sound was the 
same (American Druggists Syndicate v. U. S. Indus 


“Eta” was held decey 


und and meaning 


trial Alcohol Co., 332 O. G., 5). 
tively similar to “Uneeda” in both s 
(National Biscuit Company v. J. B 
330 O. G.. 669). “Hava” and “T 
lar (National Biscuit Co. v. Pennsylvania Baking Co 
1923 C. D., 152). When there is doubt as to similarity 
of marks we waive the doubt against the late comer, as 
he has an unlimited field for selection and should avoid 
all appearance of copying an earlier mark (Lipson & 
Adelson v. Flynn, 329 O. G., 536; 1924 C. D., 155) 

Refusal to register does not mean that the applicant 
must discontinue the use of the mark. If he wishes t 
forego the benefits of registration, he continue t 
use despite the refusal to register, although many d 
actually abandon the refused mark and adopt 
register new ones. 

The same mark may be register¢ 
if they use it on goods of different descriptive proper- 
ties. One of the chief subjects of appeals in the Patent 
Office involves the classification of goods. In general 
no one may copy the trade mark of another and apply 
it to goods so nearly like those of the other that the 
public will think the goods come from the same source 
Recently we have held that “soft drinks’ and “stogies 


Carr Biscuit C 


1 not 


Ineeda” are simi 


and 


by two parties 


and tobacco products” were not goods of the same 
descriptive properties (Pittsburgh Brewing Company 
and Tech Food Products Company v. Rubens, 332 O 


G., 724). 

“Suspenders” 
are goods of the 
heim, Oberndorf 
pender Company, 332 O. G., 5). 

Since trade marks are inextricably associated with 
the goodwill of the business the statute definitely pro- 
vides that a registered mark must be an 
acknowledged assignment in writing which includes 
the goodwill of the business as well as the mark itself 
The assignment of the goodwill of the business 
alone without specific mention of the mark in- 
cludes the trade mark used in the business. (Mar- 
shalltown Laboratories v. Brady, 1923 C. D., 289; 
289 Fed., 630.) Assignments are recorded in the 
Patent Office and the same requirement that they be 
recorded within three months to be effective notice is 
included as is put in the patent statute. Attempts have 
been made to transfer a trade mark without any part 
of the business associated therewith, such attempts 
generally have been ineffective. 

While the trade mark classification is not as com- 
plicated and troublesome as the patent classification, 
some questions with respect to it have arisen. The 
statute specifically provides that the Commissioner shall 
establish of merchandise for the purpose of 
registration and determine the particular description 
f goods comprised in each class. A single registration 
may cover all goods in one class, but if an applicant 
employ. his mark on goods assigned to different classes, 


and “men’s underwear and shirts” 
same descriptive properties (Oppen- 
& Company, Inc., President Sus- 


assigned by 


but 


classes 
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st make sepa application with respect to the 
In Cac h ( lass 
endeavored to divide all 
s of ci into 49 different classes, the last 
, catchall entitled “Merchandise not otherwise 
fied.” An adhesive chemical sold to aid in retain- 
false tooth plate in the mouth was recently in- 
| in the question of We had to 
went in Adhesives, or 
licines and pharmaceutical prep- 


he Commissioner has 


mmert 


classification 
Class 5, 


ns, or in Class 44, Dental, medical and surgical 
iances, where vas finally put. The office main- 
an elaborate search room which is used both by 


xaminers and by the public. All registered trade 
s are classified here 

In addition to the grouping by classes, word trade 
s are put in a single list arranged like a dictionary, 


lassified in various ways, as birds, 


pictures are « 
es, geometrical figures &c. This search room was 
| 


zed two or three years ago, par- 
ht work of employees in the trade 
cuts down the 


ughly reorgani 


by volunteer 


division The new arrangement 

previously necessary to a search to a few min- 

n order that the rights of a registrant might not 
ted by the gistration procedure, the statute 


ifically provides that common law rights and remedy 


infringement are specifically preserved to regis- 
so that tl enefits of the registration statute 
superposed or mmon law rights 
If the device, mark or symbol is adopted or placed 
purpose of identifying its 
grade, style quality, or for any purpose other 
a reference to or indication of its source or owner- 
t cannot be sustained as a valid trade mark. 
ture of a patented article is not 


[he name or pi 
eistrable trad ark, since it will be free to the 


+; r } 
tne arti the 


all members of the public on the expiration of 
patent 
When a mat is been once registered, notice to 
t effect should be given to the public by associating 
the mark, wherever and whenever applied to the 
s, the words “Registered in U. S. Patent Office,” 
eir abbreviation “Reg. U. S. Pat. Off.” 
The Act of 1881 provided a period of thirty years 
he duration of its registrations. The Act of 1905 


twenty years for the duration of 
provides for renewals, both of 
effected under the Act of 1881 
Act of 1905, for 


ides a pe riod 
registrations 
strations originally 
ristrations effected under the 
venty years 

We are renewing this year trade marks registered 


t 
i¢ 


1895 under tl Act of 1881 and also trade marks 
stered in 1905 under the Act of 1905. Renewals 
being effected to the extent of 40 to 60 a week, 
the number increasing 

The trade statute provides that a certificate 


registration is prima facie evidence of ownership and 


office assumes that the mark continues in use for 


period of the certificate of registration. We regu- 
cite against applications for registration live cer 
ates of registration and refuse to register a mark 
same as or similar to that of a live certificate of 
istration. Sometimes the applicant is able to bring 
proof to show that the registered mark has become 
undoned and is no longer used. The mark then may 
registered t new user, after proper interference 
cedure 
The Act of 1905 provides for three contested inter 


It provides that if two pending 


s proceedings 
















































applications include the same mark, or substantially the 
same mark, an interference may be declared, the issues 
of which are fought out somewhat like patent interfer- 
ences, there being no preliminary statements required 
however. It is interesting to note that unlike patents 
a trade mark must be used to be kept alive. An inter- 
ference will be declared between an application to 
register and a registered mark, if the applicant can make 
a prima facie showing that the registered mark has 
become abandoned or can swear to his owning the 
mark prior to the dates of the registration. 

After an application for registration has been 
examined by the office and the office finds it registrable, 
we are required by statute to publish the mark, together 
with the name of the applicant and the goods to which 
it is applied, in the Official Gazette, and any one who 
would be damaged by the registration of the mark may 
file a formal opposition to its registration within 30 
days of the date of the publication. 

Again, if some one finds a registered mark, the 
registration of which he believes is damaging him, he 
may file a petition at any time to have the registration 
canceled. Opposition and cancellation proceedings are 
conducted somewhat like equity suits in the United 
States courts, testimony being taken by deposition. 
They, like interferences, are determined in the first 
instance by the special examiner of interferences devot- 
ing all of his time to trade mark matters. Ex parte 
appeals from the examiner of trade marks and from 
the examiner of interferences go directly to the Com- 
missioner in person, and not to the examiners-in-chief, 
their jurisdiction being limited entirely to patent mat- 
ters. From the Commissioner an appeal may be taken 
to the Court of Appeals of the District of Columbia. 

I suggested above that there were several classes 
of marks which might lawfully be used, but which were 
refused registration under the Act of 1905, such as 
descriptive words, geographical words, names of indi- 
viduals and corporations, etc. The courts sometimes 
give protection to those marks and in many foreign 
countries they are registrable marks. In order to place 
our citizens on the same footing as foreigners with 
respect to these marks, the Act of March 19, 1920, 
was passed, which, among other things, provides for 
registration of trade marks which are not against public 
policy, but which are forbidden registration under the 
Act of 1905. These registrations are granted without 
publication for opposition and there is no provision 
for interference with respect to them. They may be 
canceled, however, in a manner similar to cancellation 
procedure under the Act of 1905. In order to be 
eligible for registration under the Act of 1920 the 
mark must have been in exclusive use for one year 
prior to the application for registration. While the 
intent of the Act of 1920 was to place such marks on 
the register for the purpose of allowing them to be 
registered abroad, there was also included in the Act 
of 1920 legislation giving to registrations under that 
Act substantially all of the attributes of registration 
under the Act of 1905, the substantial distinction being 
that a certificate of registration under the Act of 1905 
is prima facie evidence of the ownership of the mark, 
whereas no such provision is made for registrations 
under the Act of 1920. The decision of the Commis- 
sioner of Patents is final, no provision being made by 
the Act of 1920 for appeal to the Court of Appeals of 
the District of Columbia. (U. S. Compression Inner 
Tube Co. v. Climax Rubber Co., 1923 C. D., 211; 
312 O. G., 400.) 

Let me emphasize again that the right to a trade 
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mark is obtained by using that mark, irrespective of 
registration. The right to a trade mark obtained by 
use will be protected under the common law, by the 
State courts, and by the United States courts if there 
is proper diversity of citizenship and value of matter 
in litigation. Registration in the office, therefore, is 
largely merely the act of the owner of the mark making 
public record and notice of his claim to ownership of 
the mark. Registration, therefore, does not give the 
right to use the mark, but is a record of formal claim 
to such right. It gives a right to sue in the United 
States courts with statutory increase of damages and 
destruction of infringers’ labels, etc. It also gives the 
right to prevent importation of goods bearing that in- 
fringing mark when a certified copy of registration is 
transmitted to the Treasury Department, and, as I have 
already indicated, it lays the foundation for registration 
in foreign countries, many of which require registration 
in the home country as a prerequisite to registration 
there. 


Proposed Amendments to Constitution 
and By-Laws 


FREDERICK A. BROWN, FOR THE 3PECIAL COMMITTEE ON 
AND PLAN OF THE EXECUTIVE COMMITTEE, 
PROPOSES THE FOLLOWING AMENDMENTS TO 

THE CONSTITUTION AND BY-LAWS: 


SCOPE 


Amend Article IV, Paragraph 5 of the Consti- 
tution, by inserting, after the words “On Commerce, 
Trade and Commercial Law;” the following: “On 
Bankruptcy Law ;” 

After Section VII of the By-Laws, insert the 
following : 

“VIII. The Committee on Commerce, Trade 
and Commercial Law shall investigate and report 
on all matters involving the practice of commer- 
cial law, including the handling of collections, the 
furnishing of credit information by lawyers, the 
relations between forwarders and receivers of col- 
lections, and the relations between lawyers, Legal 
Directories, and Law Lists; cooperate with other 
committees and organizations in an endeavor to 
raise the standards in the practice of commercial 
law. 

IX. The Committee on Bankruptcy Law shall 
investigate and report on all matters pertaining to 
bankruptcy law, its administration and practice ; co- 
operate with committees of this and other Associa- 
tions, and confer with the Committee on Bankruptcy 
appointed by the Conference of Senior Circuit 
Judges, so as to improve the practice in Bank- 
ruptcy. 

X. Whenever any Section or Committee is 
considering any subject relating to Federal legis 
lation, it shall cooperate with the National Con- 
ference of Commissioners on Uniform State Laws 
if it is also considering the subject.” 


Proposep BY Wm. NatrHAN MaAcCCHESNEY AND 
GEORGE B. YOUNG AND APPROVED BY THE EXECUTIVE 
COMMITTEE AT.A SPECIAL MEETING IN NEw YorRK ON 
Aprit 27: 

Add at end of Section 10, paragraph 3 of By- 
Laws the following: 

“When a Committee representing a Section or 
the National Conference of Commissioners on Uni- 
form State Laws reports the work and recommend- 
ations of such section or Conference, such reports 
may be considered and acted upon at the meeting 





of the Association immediately following or | 
contemporaneously with the meeting of such « 
ference or Section, without previously being 
tributed as above provided.” 


Thomas J. O’ Donnell 


Thomas J. O’Donnell, one of the 
the Denver, Colorado, Bar, died at his Denver res 
dence on June 11, 1925. Mr. O’Donnell had bee: 
member of the American Bar Association si 
1895. He was for many years a member of the 
General Council, a trustee of the Section of Crin 
inology, a director of the Conference of Bar As 
ciation Delegates, a Commissioner on Uniforn 
Laws from Colorado, ex-President of the Colorad 
State Bar Association, and prominent in legal « 
cles and Democratic councils. 

Mr. O’Donnell was born in Morris County 
New Jersey, June 12, A. D. 1856, educated in the 
public schools and private classical schools. Prior 
to his admission to the bar he was a contributor 
New York dailies and periodical publications. He 
studied law in the offices of Colonel Frederick A 
De Mott and George T. Werts of Morristown. He 
came to Colorado in 1879, located in Denver 
1880, and was the leading partner of the firm of 
O’Donnell, Decker and Smith, later O’Donnell and 
Lee. He was one of the original organizers and 
a member of the executive committee of the St 
Louis Exposition of 1904. He the author 
many papers and addresses on legal topics and pub 
lic questions. He was a fellow of the American 
Geographical Society, and a member of the Amer 
ican Academy of Political and Social Science, and 
of numerous clubs. 

He leaves surviving a widow, formerly Miss 
Katherine Dwyer of St. Louis, two Canton 
and Ottomar O’Donnell, and a daughter Mrs. O 
Gordon Daly. His funeral was largely attended 
by the members of the Denver Bar. Honorary pall- 
bearers represented the American Bar Associatior 
The Colorado Bar Association and The Denver Ba: 
Association. 


leaders 


was 


sons, 


Mary F 


LATHROP. 


(Continued from page 426 


As under Section 30 all of the applicable provisions of 
the naturalization laws apply, the limitations based on 
color and race remain; and the class made eligible by Sec- 
tion 30 must be limited to those of the color and race 
included by Section 2169. As Filipinos are not aliens and 
owe allegiance to the United States, there are strong 
reasons for relaxing as to them the restrictions which do 
not exist in favor of aliens who are barred because of 
their color and race. And in view of the policy of Con- 
gress to limit the naturalization of aliens to white persons 
and to those of African nativity, the implied enlargement 
of Section 2169 should be taken at ninimum. The 
legislative history of the act indicates that the intention 
of Congress was not to enlarge Section 2169, except in 
respect of Filipinos qualified by the specified service 
; And we hold that the words “any alien” in the 
seventh subdivision are limited by Section 2169 to aliens 
of the color and race there specified. We also hold that 
the phrase “any person of foreign birth” in the act of 
1919 is not more comprehensive than the words “any 
alien” in the act of 1918. 


the 


The Chief Justice dissented. 

Argued by Mr. Laurence M 
ota and by Assistant to :the Attorney 
William J. Donovan for the U. S. 


Lombard for Toy 
Genera 
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CTS 
r re Forty-Second Annual Meeting of the 
re Georgia State Bar Association 
—- I Georgia Bar Association held 
. < T rty second annual meeting at 
ot the sland, Georgia, on June 4-6, with 
Crin est attendances the history ot 
Ac ciation 
rife resident's Address was de livered 
| H. H. Swift of Columbus, his 
or being, “The Adaptation of Law 
al cit ging Social and Economic Con 
unt innual address is delivered by 
; } mory R. Buckner, of New York 
n the tv. United States District Attorney 
Prior Southern District of New York 
tor t { ickner delivered a very forceful 
? iking address, his theme being 
; t le quate mat hinery pre vided tor 
ck A forcement of Federal criminal 
r 
er addresses were “History of 
"m t dge Lands and Litigation,” by 
| a ] N Talley o! Macon; ‘The 
of Lawlessness by Hon. H 
— Hill, Associate Justice of the 
€ ol S e Court of Georgia; and “The 
Or oO! \ te at the Bar Illustrated by 
pu reer of Lord Erskine,” by Hon 
ricat \lex. W. Stephens, Judge of The Court 
me rt A eals, of Georgia 
at M time was devoted to a discus 
, an elaborate report of the Com 
n Jurisprudence, Law Reform 
Miss and cedure, proposing a number of 
nto! 4 int changes the law of pro 
LL. The report, after amendment, 
nded pted and referred to the Com 
pall n Legislation 
I two years the Association has had 
stot discussion proposed changes im 
, relating to legal education and 
ym to the bar The Committee 
subject presented to the Asso 
© ciat a proposed ll raising the re- 
ents for admission to the Bar of 
ite This bill, after considerabk 
n and some amendment, was 
f to the Committee on Legisla 
ra \ determined effort will be made 
™ it through tl Legislature this 
ace . . 
ind ature of the eeting was the 
ng ent organization of a Conterence 
di egates from Local Bar Associa 
of An afternoon session of the As 
yn on was turned over to. the 
ns nce which was permanently or 
“nt ga d under the auspices of the 
‘he : ition. The questions discussed at 
on nference were What should be 
in unctions and Activities of «Local 
ce \ssociations?” What should be 
he elation Between Local Bar Asso 
ns ns and the State Assoc iation?” and 
at S ld a Conference of Delegates from 
of Associations be held Annually in 
ny tion with the Sessions of the 
St Association?” 
1 result of this Conference, the As- 
tion charged its Vice-Presidents 
OV r each Congressi 1 District, with 
ra ity of organizing local bar asso 
i” ns in all available places in their 





several congressional districts. Also, on 
the recommendation of the Conference, 

Association directed the President to 
appoint a Committee to investigate the 
advisability and feasibility of incorporat- 
ng the Bar of Georgia, the question of 
such incorporation as presented by this 
Committee to be a special order for the 
next session. 

A resolution was adopted after debate 
endorsing a proposal tor the creation of 
another Federal Judicial District in 
Georgia. Resolutions were adopted en- 
dorsing the bill pending in Congress to 
the Supreme Court power to make 
rules to govern the practice the 
common-law side of the Federal Courts; 
adopting the Canons of Judicial Ethics 
adopted by the American Bar Associa- 

at Philadelphia on July 9, 1924; 
ind urging the United States Senators 
from Georgia to assist in reconciling the 
ditterences between the House and Sen- 
ate on the bill for the revision the 
Federal Statutes. 

Officers elected for the ensuing year 
President, L. W. Branch, of Quit- 
Vice-Presidents: Ferris Cann, of 
Whipple, of Cordele, 
R. O. Jones, of Newnan, Charles B. 
Shelton, of Atlanta, J. N. Talley, of 
Macon, Graham Wright, of Rome, Noel 
P. Park, of Greensboro, John S. Wood, 
of Canton, P. B. Johnson, of Thomson, 
> wa Memory, of Blackshear, and W. 
S. Mann, of McRae; Secretary, Harry 
S. Strozier, of Macon; Treasurer, Logan 
Bleckley, of Atlanta; Executive Com- 
mittee: Marion Smith, of Atlanta, Chair- 
man, John R. Phillips, of Louisville, 
John B. Gamble, of Athens, and Millard 
of Brunswick. 

Harry S. Srrozrer, Secretary. 
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Iowa 





Iowa Association’s Annual Meeting 


The Iowa State Bar Association held 


its Thirty-first Annual meeting in the 
city of Dubuque on June 18-19, 1925, 


President A. Hollingsworth of Keokuk, 
presiding. A flood of unprecedented 
proportions, following a storm on the 


15th, entirely isolated Dubuque during 
the week from all railroad connections 
with the West, and bridges washed 


away on the highways prevented many 
members from reaching Dubuque by 
auto. The normal attendance, as a 
consequence was reduced from 600 to 
260 

The morning session on the 18th 
consisted of an address of welcome by 
Hugh Stuart of the Dubuque Bar with 
the response given on behalf of the As- 


sociation by a charter member of the 
organization, Hon. E. W. Weeks of 
Guthrie Center. One of the finest 


papers ever read before the Association 
was that by the Vice-President, Mr. J. 
E. E. Markley of Mason City, on the 
“Visit of the American Bar Association 
in London.” Mr. Markley did not con- 
fine his account of this memorable pil- 
grimage to the actual sessions of the 
meeting in London but gave a _ vivid 
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and instructive account of English legal 
methods and history which will live long 
in the memories of those who heard his 
splendid paper. The address of the 
President, A. Hollingsworth of Keokuk, 
followed on the subject “The Work of 
the Lawyer.” Mr. Hollingsworth took 
up the duty of the lawyer to establish 
his leadership in legislative and execu- 
tive councils in a scholarly and convinc- 
ing way, thoroughly impressing all those 
who heard him. 

The afternoon of the 18th was given 
over to reports of Committees, those of 
the Committees on Law Reform, Legal 
Education and American Citizenship be- 
ing especially discussed from the floor 
ot the meeting. The banquet in the 
evening at the Gold Room of the Hotel 
Julien Dubuque was presided over by 
President Hollingsworth, acting as tonst- 
master. Responses were made by Fion. 
F. D. Letts of Davenport, Hon. Robert 
Bonson of Dubuque, Mr. Frank Wisdom 
of Bedford and Hon. F. H. Helsell of 
Fort Dodge. 

The morning of the 19th was given 
over to reports of Special Committees 
and the address of Dean Henry M. 
Bates of the Law School of the Univer- 
sity of Michigan on the subject of “The 
American Law Institute and Its Influ- 
ence upon the Administration of Jus- 
tice.” Dean Bates delivered a splendid 
address upon the work of the Amer- 
ican Law Institute and impressed upon 
all his audience the splendid work be- 
ing accomplished by that great organ- 
ization in which he is a leader. The 
report of the Special Committee on Bar 
Integration by its Chairman, Mr. J. C. 
Pryor of Burlington, brought this com- 
pelling question fully before the As- 
sociation and the Executive Committee 
was directed to prepare a bill to be sub- 
mitted to the next annual meeting for 
its approval and later submission to 
the General Assembly of Iowa. 

A picnic luncheon at beautiful Eagle 
Point park overlooking the Mississippi 
river was given by the Dubuque Bar 
to the members in attendance on Friday 
noon, marking the final social event of 
the meeting. After the luncheon, Sena- 
tor James A. Reed of Missouri gave the 
annual address on the subject, “Central- 
ization, National and _ International.” 
Senator Reed’s address was a masterly 
and logical criticism of the World Court. 
The address was splendidly delivered, re- 
ceived with enthusiasm and ranks with 
the best addresses given before the As- 
sociation. 

The Report of the Secretary-Treas- 


urer shows that the Association is in 
splendid financial condition and that 
the present membership is 1,609. The 


business sessions were the best in the 
history of the Association and the re- 
ports made show that the Association is 
rapidly becoming a leader in organiza- 
tion work. The newly elected officers 
are J. E. E. Markley, Mason City, 
President; B. F. Swisher, Waterloo, 
Vice- president; Clyde H. Doolittle, Man- 
chester, Secretary-Treasurer; A. Ji 
Small, Des Moines, Librarian. Daven- 
port was selected for the meeting place 
of the next meeting. 
Crype H. Doorrrrye, Secretary. 
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Louisiana 


Mississippi 





Louisiana State Bar’s Annual Meeting 


The 1925 Annual Convention of the 
Louisiana Bar Association was held at 
Baton Rouge, our State capital, on May 
8th and 9th. 

The new Court House there was put 
at our disposal for those days and a 
most comfortable convention headquar- 
ters we found it. 

After the Convention was called to 
order on May 8th, we had the usual 
addresses of welcome from the City and 
from its Bar, but as the mayor was un- 
able to be present, our Baton Rouge 
“Brother-in-Law,” Mr. Wylie M. Bar 
row, spoke for him as well as for the 
lawyers and Mr. Walter Carroll of the 
New Orleans Bar responded 

Then we had a discussion of the La 
Act No. 29 of 1924, relating to Writs 
of Injunction, between Mr. Spencer of 
New Orleans and Mr. Carmouche of 
Crowley—they had prepared their papers 
separately, of course, but on being read, 
it developed they had very much the 
same idea of this Law, namely that it 
was a pretty good thing, but in need of 
some changes to increase its efficiency. 

After recess we enjoyed Judge Fos- 
ter’s personal impressions of the London 
Meeting of the A. B. A.—the “functions” 
he had taken part in were well described, 
but some of us had managed to “do” a 
good many more of our London pro- 
gram’s offerings than our genial Federal 
Judge had accomplished, and he had not 
taken part in the Paris Meeting at all, 
and it was great too, though in an en- 
tirely different way. 

Mr. Merrick then gave some reminis- 
cences of the Bench and Bar of Louis- 
iana, dwelling particularly on those of 
our brethren who have passed on. Mr. 
Merrick is still young looking and it 
seemed strange to hear him talking of 
lawyers and their “causes célébres” of 
over forty years ago 

Then Mr. St. Clair Adams pointed out 
what he considers needed improvements 
in our administration of public justice 
Our Civil Law is founded on the Napo 
leonic Code of French Law, which is 
the direct descendant of the Corpus 
Juris Civilis of Justinian, but our Crim 
inal Law and its enforcement were 
founded on the old English procedure, 
which England has improved and 
“brought up to date,” but we have not 
done so—yet. 

The next day we had a bright and in 
teresting paper on “Fads and Federal 
ism” from our guest of honor, Hon. A 
Owsley Stanley, Ex-Senator from Ken- 
tucky. Then the address of our 
president, in which according to our 
custom, he has to comment on all the 
new laws and changes in laws since our 
last meeting. Then followed the annual 
reports of the officers and committees 
and then the election, a most harmonious 
affair and then the business part of the 
meeting was over 

We had a dance on Friday 
a banquet on Saturday night as 
cial distractions 

Tessy 


night and 
our SO- 


Benepict GESSNER 





Notes of interesting events in con- 
nection with State and Local Bar 
Associations are solicited for this 
department. 





Mississippi State Bar Meeting 


The annual meeting of the Mississippi 
State Bar Association was held at 
Laurel, April 28-29, with Judge Stone 
Deavours, its president, presiding. The 
meeting was well attended and much 
interest was manifested in the affairs ot 
the association. 

The business devoted 
largely to the consideration of the vari- 
ous committee reports. A program ol 
unusual interest had been prepared, sev- 
eral very instructive as well as entertain- 
ing addresses being included therein. 
The following addresses were on the 
program: “The Debt of the South to 
the Supreme Court of the United 
States,” Judge R. V. Fletcher, Chicago. 
“The Policy of the United States with 
Respect to the Permanent Court of In- 
ternational Justice,” Senator Joe T. Rob- 
inson of Arkansas. “Reforestation,” F. 
G. Wisner, President National Lumber- 
men’s Association, Laurel. “Feeble 
Mindedness and Crime,” Dr. H. H. Ram- 
sey, Superintendent of the Mississippi 
Colony for the Feeble Minded. “Com 
ments on the Early State Constitutions,” 
Judge D. M. Graham, Gulfport. 

Che annual banquet was served on the 
night o. April 29th and was the most 
elaborate ever served in the history of 
the association. It was tendered by the 
Citizens of Laurel. 

Biloxi was selected as the 
meeting place and the following officers 
were elected for the ensuing year: J. 
N Flowers, Jackson, President; W. S. 
Welch, Laurel, Vice-President; J. T. 
Brown, Jackson, Secretary-Treasurer. 
E. O. Sharp, Booneville, A. S. Bozeman, 
Meridian, and W. L. Guice, Biloxi, were 
selected to serve on the executive com- 
mittee. 


sessions were 


next 


Brown, Secretary 





Pennsylvania 





Pennsylvania Bar Association Meeting 


The Thirty-first Annual Meeting was 
held at Bedford Springs on Tuesday, 
Wednesday and Thursday, June 23, 24, 
25. The Executive Committee met on 
Monday evening. 

On Tuesday morning the meeting was 
opened by the President’s Address, de 
livered by Hon. George E. Alter, of 
Pittsburgh, former Attorney General. 
After reports by the Treasurer, Fidelity 
Trust Company, of Philadelphia, and the 
Secretary, Harold B. Beitler, of Phil- 
adelphia, reports of the several commit- 
tees and delegates to the American Bar 
Association and _ its were 
received. At the meeting Tuesday eve- 
ning papers were read by Charles F. C 
Arensberg, of Pittsburgh, on “Zoning” 
and by George Ross Hull, of Harrisburg, 
on “The Rights of the People of the 
States”. At this meeting, former Justice 
Edward J. Fox, of Easton, on behalf 
of the Pennsylvanians who had made 
the trip to London with the American 
Bar Association, sprung a surprise which 
was not scheduled on the program by 
presenting to Harold B. Beitler a hand- 
some silver platter and a gold-mounted 
walking stick. 
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President, Christian H. Ruhl of 
ing. Vice-Presidents, Hon. Fred 
Schoonmaker, of Bradford; Hon 
W. Johnson, of Lewisburg; 
Charles E. Berger, of Pottsville; Fred 
eric L. Clark, Esq. of Philadelphia 
Charles F. C. Arensberg, Esq. of Pitt 
burgh. Treasurer, Fidelity Trust Co: 
pany of Philadelphia; Secretary, Har 
B. 3eitler of Philadelphia Execut 
Committee: on. Wm. H. Keller 
Lancaster; S. Ray Shelby, Esq 
Uniontown; Robe S. Bright, Es 
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Swartz, Jr., of Norristown; Harry Doer 
Esq., of Johnstown; Clarence D. Coug 
lin, Esq., of Wilkes-Barre; and Edwat 
J. Mullen, Esq., of Bloomsburg 
After the election and installation 
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Wisconsin Bar’s Annual Meeting 


The State Bar Association of Wis- 
consin held a very successful meeting 
at Eau Claire, Wisconsin, June 25, 26 
and 27. Besides the usual committee 
reports there were two principal ad- 
dresses, one by Mr. John R. Commons 
f the Economics Department of the 
University of Wisconsin, and the other 
by Mr. Edmund M. Morgan of Yale 
University. 

Mr. Common’s topic was Capitalism 
and Socialism. He pointed out that 
Karl Marx wrote in the light of condi- 
tions as they existed during his life time 
and that he could not foresee some otf 
he developments that have taken place 
nce then and for that reason fell into 
error Mr. Commons stated that the 
general incorporation laws have dif- 
fused the ownership of capital while pro- 
moting its concentration, and now since 
great corporations have discovered how 
important this diffusion is for the aug- 
mentation of their capital they are con- 
sciously spreading their stocks and 
bonds into the hands of thousands of 
investors; that capitalism in America is 
supported by the people themselves and 
not by any class; that the trade unions 
share in and advance capitalism; that 
they have learned that they can not man- 
age business as a union or as a class 
and that they can get high wages, short 
hours and job security only because it is 
the capitalists who take the first risk 
and who, therefore, must do the plan- 
ning and managing; that stabilization is 
the trend of the present day economic 
movement. 

Professor Morgan of Yale spoke of 
the attitude of laws toward rules of evi- 
dence, maintaining that such attitude is 
one of antagonism, that the rules of 
evidence should be revised permitting 
the freer giving of testimony. He re- 
ferred particularly to the statute com- 
mon in most states which prohibits a 
witness from testifying as to transac- 
tions with deceased persons. This stat- 
ute has been liberalized in Connecticut 
and Massachusetts. In an investigation 
carried on by Mr. Morgan he has found 
in general that the liberal statutes had 
met with much favor particularly with 
the younger generation of lawyers. 


The subject of President Wm. D. 
Thompsen’s address was Lawlessness 
and La. Observance, in which he 


pointed out some of the causes of law- 
lessness, one being too much law, an- 
other being too many burdensome con- 
ditions and restrictions which interfere 
with chosen trades and callings; an 
other excessive and graduated taxation, 
and still others being laws and regula- 
tions overburdening competitive indus- 
try; the prohibition law, misleading 
criticism of our law and procedure by 
prominent judges and lawyers. Mr. 
Thompson also spoke of the effect of 
heredity, education and environment, the 
effect of Americanization of immigrants 
and of factors which arrest retrogres- 
sion, one of them being that since the 
restrictive immigration law went into 
effect, a large percentage of the immi- 
grants from Germany, Holland, Switzer- 
land and the Scandinavian countries are 
farmers; and other being the diffusion 
of capital among the masses of people. 

As possible remedies of present condi- 


tions. Mr. Thompson suggested that the 
standards of our people must be main- 
tained, that laws not meeting popular 
approval should be repealed or modified, 
that we must combat destructive propa- 
ganda and teach law observance. 

[wo very interesting discussions were 
heard, one upon the tactics of the trial, 
including cross-examination of witnesses 
which was opened by L. A. Olwell of 
Milwaukee, and another upon the ad 
vantages and disadvantages of non-par 
stock, its effect on creditors’ rights 
where non-par stock is exchanged for 
property or services, and its effect upon 
the administration of the Blue Sky Law 
The latter discussion was opened by 
Ray C. Clark of Madison, Carl Rix of 
Milwaukee, Arthur Snapper of Madison, 
and L. A. Lecher of Milwaukee. 

Interesting committee reports were 
heard, particularly from the Committee 
on Grievances and Legal Ethics, from 
the Committee on Legal Aid, and the 
Committee on American Citizenship. 

Justice M. B. Rosenberry of the Su 


preme Court gave a short account of 
the progress of the American Law In 
stitute. 


The Association went on record as 
approving the establishment of the 
World Court and favoring the taking 
of such steps as will be necessary by 
the United States Senate to bring about 
the adherence of the United States to 
the protocol establishing the court. 

The convention wound up with a 
luncheon at the Eau Claire Country 
club on Saturday and a banquet in the 
evening at which Opie Reed was the 
principal speaker. Officers were elected 
as follows: President, Roy P. Wilcox, 
Eau Claire; Vice-presidents—ist Circuit, 
E. H. Hand, Racine; 2nd, L. A. Olwell, 
Milwaukee; 3rd, John F. Kluwin, Osh 
kosh; 4th, L. W. Ledvina, Manitowoc; 
5th, L. A. Brunckhorst, Platteville; 6th, 
J. E. McConnell, La Cross; 7th, W. E. 
Atwell, Stevens Point; 8th, Spencer 
Haven, Hudson; 9th, T. M. Priestley, 
Madison; 10th, A. H. Krugmeier, Ap- 
pleton; 11th, W. B. Kellogg, Superior; 
12th, Lynn H. Smith, Jefferson; 13th, 
Henry Lockney, Waukesha; 14th, W. E. 
Wagener, Sturgeon Bay; 15th, Herman 
Leicht, Medford; 16th, F. J. Smith, Mer- 
rill; 17th, Clinton Price, Mauston; 18th, 
S. M. Pedrick, Ripon; 19th, A. W. Mc- 
Leod, Eau Claire; 20th, W. F. Kuzen- 
ski, Oconto. 

Secretary and Treasurer, 
Glasier, Madison; Assistant 
Arthur A. McLeod, Madison. 

Chairmen of Standing Committees: 
Judicial Committee, Frank R. Bentley, 
Madison; Amendment of the Law Com- 
mittee, Francis E. McGovern, Milwau- 
kee; Committee on Necrology and Bi- 
ography, Archie McComb, Green Bay; 
Membership Committee, Joshua L 
Johns, Appleton; Committee on Qualifi- 
cations for the Bar, Dean H. S. Rich- 
ards, Madison; Publication Committee, 
Thos. S. Nolan, Janesville. 


Gilson G. 
Secretary, 





New York 





New York County Lawyers’ Association 
Selects Chairmen of Committees 
The New York County Lawyers’ As- 
sociation has announced the list of Com- 
mittee Chairmen appointed by its Presi- 
dent, the Hon. Samuel Seabury, as 
follows: 
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House Committee, DeWitt Bailey: 
Library Committee, William A. Put 
rington; Membership Committee, Elisha 
K. Camp; Committee on the Judiciary, 
Clarence J. Shearn; Committee on Dis 
cipline, Alfred R. Page; Committee on 
Professional Ethics, Charles A. Boston; 
Committee on Unlawful Practice of the 
Law, Julius Henry Cohen; Committee 
on Legislation and Law Reform, Man 
fred W. Ehrich; Committee on Legal 
Education, John W. Davis; Committee 
on Bar Admission, Egerton L. Win 
throp, Jr.; Committee on American Citi 
zenship, Emilie M. Bullowa; Committee 


on Meetings, Henry W. Taft; Commit- 
tee on Hospitality, Charles J. Nehrbas; 
Committee Court Houses and Court 
Rooms, Bainbridge Colby; Committee 
on Practice and Procedure in the Su 
preme Court, Edmund L. Mooney; 
Committee on Federal Courts and Pro- 
cedure, Charles C. Burlingham; Com- 
mittee on Practice and Procedure in the 
Surrogates’ Court, Thomas E. Rush; 
Committee on Practice and Procedure 
in the City Court, Lyman A. Spaulding; 
Committee on Practice and Procedure in 
the Municipal Court, Alfred D. Lind; 
Committee on Criminal Courts and Pro- 


on 


AMERICAN Bar ASSOCIATION JOURNAL 


William Embree; 

on Arbitration and ( 
J. Martin; Committee on 
rutcy, Allen R. Memhard 
on Patents and Trade-Marks, § 
Owen Edmonds; Committee on E: 
ment, Irving L. Ernst; Committ 
Gratuity Fund, Morris J. Hirsch; 
mittee on Memorials, Henry Woll 
Committee State Bar Organiza 
Julius Henry Cohen; Building Con 
tee, Abram J. Rose; Comm 
to consider the wor { the 
Law Institute, Charl 


cedure, an 


oncil 


mittee 


William 


Lom 


on 


ittee ol! 


Am« 





NEW ORDERS IN BANKRUPTCY ISSUED BY 


U. S. SUPREME COUR 





T is ordered by the court that General 
Order in Bankruptcy No. 5, entitled 
“Frame of Petition,’ be amended by 
adding at the end thereof the following 
sentence: 
Petitioners in 
ceedings whose claims rest upon as- 
signment or transfer from other 
persons, shall annex to one of the 
duplicate petitions all instruments of 
assignment or transfer, and an affi 
davit setting forth the true consid 
eration paid for the assignment or 
transfer of such claims and stating 
that the petitioners are the bona fide 
holders and legal and _ beneficial 
owners thereof and whether or not 
they were purchased for 
pose of instituting bat 
ceedings. 


involuntary pro- 


And it is further ordered that the 
following rules be 
lished additional 


Bankruptcy: 


adopted estab 


as General lers in 
XX XIX 
Representation of Creditors by Receivers 
or Their Attorneys 


nor his 
of debt 
authority to act 
any 


attorney 
power 


Neither a _ receiver 
shall solicit any proof 
of attorney, or other 
for, or represent, any creditor for 
purpose in connection with the admin 
istration of the estate in bankruptcy or 
the acceptance or rejection of any com 
position offered by a bankrupt 


> 4 # 
Receivers and Marshals as Custodians 


A receiver or marshal appointed by 
the court to take charge of the property 
of a bankrupt after the filing of a peti 
tion, shall be deemed to be a mere 
todian within the meaning of Section 48 
of the Bankruptcy Act, unless his duties 
and compensation are specifically en 
larged by order of the upon 
proper cause shown, either at the 
of the appointment or later 


XLI 


Waiver of Right to Share in Composi- 
tion Deposits 


cus- 


court 


time 


sefore confirming a composition the 
judge of the court shall require all credi 
tors and other persons who may have 
waived their right to the dis 
tribution of the deposit made by the 
bankrupt, for claims or otherwise, 
to set forth in writing and under oath 
all agreements with respect thereto with 
the bankrupt, his attorney or other per 


share it 


tees 


(Promulgated April 13, 1925) 


son, and Shall also require an affidavit 
by the bankrupt that he has not directly 
or indirectly paid or promised any con- 
sideration to any attorney, trustee, re 
ceiver, creditor, or other person in 
connection with the composition pro- 
ceedings except as set forth in such affi- 
davit or the offer of composition, and 
that he has no knowledge of any such 


payment or promise by any other party. 
XLII 


Compensation of Attorneys, 
and Trustees 


Receivers 


1. Every attorney, receiver and trus- 
tee seeking an allowance of compensa 
tion from a bankrupt estate for services 
rendered, shall file with the referee a 
petition under oath, setting forth a full 
and detailed statement of such services 
and the amount claimed therefor, and, 
in the case of an attorney or receiver, 
the amount of the partial allowance, if 
any, theretofore made. And such peti 
tion shall be accompanied by an affidavit 
of the applicant stating that no agree 
ment has been made, directly or indi 
rectly, and that no understanding exists, 
for a division of fees between the appli 
cant and the receiver, the trustee, the 
bankrupt, or the attorney of any of 
them. In the absence of such petition 
and affidavit no allowance of compensa 
tion shall be made 

2. Such petition shall be 
meeting of creditors; and the 
sending the notice of such meeting pre 
scribed by Section 58 of the Bankruptcy 
Act, shall state by whom and in what 
amount the allowance of the compensa 
tion is asked 


heard at a 
reteree in 


XLIII 


Fees and Expenses of Attorneys 
Petitioning Creditors 


for 


The court may deny the allowance of 
any to the attorney for petitioning 
creditors or the reimbursement of his 
expenses, or both, if it shall appear that 
the proceedings were instituted in col- 
lusion with the bankrupt or were not 
instituted in good faith 


XLIV 


Appointment of Attorneys for Receivers 
or Trustees 


tee 


any district in which there is a 
having at the last federal census a 
population of 250,000 or more, no at 
torney for a receiver or a trustee shall 
be appointed except upon the order of 
the court, which shall be granted only 
upon the petition of the receiver or 


In 


city 


stating the name oO he counsé 
y, reaso 
the necessity f 
| at all; and there sha 
nh this petition an afh 
recommended, show 

by @ 
any per 


to th 


trustee, 
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for his 
employing couns« 
be submitted wi 
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ing that he is no 
connected with the 

having an interest ad 


trustee or tors 


ALY\ 


he wishes to employ, the 
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1 
inkrupt or 
son 


receiver, 


Auctioneers, Accountants and Ap- 
praisers 


No auctioneer 
employ ed by a rect I istee except 
upon an order of th urt expressly 
fixing the i compensation 
or the rate < rhe 
compensation > pro- 
vided for in ler 
appointing them 


it shall be 


amount in 
rr measul thereo!l. 
lil manner in the or 


Ke 


Law Library of the American People 


“Perhaps few members of the Amerk 


can bar realize the wonderful store of 
legal lore that ntained in the Law 
Library of Congress [The numbers 
speak for themselves when it is consid 
ered that, with a beginning of 639 vol 
umes of the tan 


us Jefferson collection, 
the collection n totals well over 200,- 
000; but to the student of jurisprudence 
quality means more than mere numbers. 
What r bench and bar, 
well as citizens in ral, must feel 
they know that their national Li- 
possesses t ily 


Satisfaction 

as c c 

when 

brary 

collection of the irces of our 

law, but an almost . te 

of our own American jurisprudence, and 
ivil Roman 

collec- 


in the 


remarkable 
common 
collection 


collections law 


law 


good 
law, canonical 
tions of the laws 
world! 

“This unique 
the American peopl omprises 
rare and irreplaceable legal 
cluding a fairly represe 
of incunabula 1 


orking 
country 
belonging to 
many 
relic 5, 7 
ntative number 
50 titles), the Year 
Books, first editior arly session laws 
of the colonies, 1 manuscript and 
printed form, he last word 
oft every of the 
American Uni useful 
and interesting of the 
briefs and recor Supreme Court 
of the United s vering volumes 
1 to 266 The Z f this collection may 
imagined w that one 
case hree times 
the 5 A 
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